REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATIONS COURT

ATy

ERESPONDENT

No gy Fro: G .-ﬂ \'ent for the Heart
and Cancer C¢ y Fa ;,::u:;:’:'; anagement up

to March fr'!".'!l_:’ -y, s e S - £rojcct Manager and
Project Director. " s :"'-,,Il the Respondent’s

Budgeting and P/anni gent as a Grants

Officer whose sole responsi grant. ent pre-award,

..:;..;. ts clo :
the Budgeting and Planning Maricheikan ol D the Finance

. . o
manager who was promoted to FinanGe Wkt _-.,_

b. The Claimant averred that in 2012 his ro % iy SO (o budgeting
and planning doing annual budget ip.rl 'f

post award/ implementation ang d reported to

Va .*'f;u ollege Kenya,
rformance and

i "E:".:. parch Office to

Voo der-Grants and
af
Contract and reporting to Associate Dean, e8ea igh.
c. The Claimant averred that through a letter dated 13" February,2017

he was promoted to Team Leader Grants and Contracts of the

School of Nursing and Midwifery, Monrg
newsletter. That in March 2017 he B

e
, e o,
serve researchers in the Position &

Respondent with effect from 1t March,2017. He was assigned to the
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Research Office, Kenya which was headed by Prof William Macharia
and had Four staff members: Research Manager, Team Leader
Grants and contract (Clai t) a m strative Assistants.

d. The Claima ,ﬁ' he ac ig T arch, 2017
ing contract and the emp

which Qec /dden
ditering the terms of service unilaterally as to _@"

[ d further that where the eggéalrer unil ally
alteg ' S ok | to resign and

- ; ! . . .
bring"s3 ¢ 3 we termination of

frq

BF dated 227 March, 2021

I,' to Specialists, Grants and

s office of the Respondent

) We-Loagoril, 2021.

f. The w 2l s, 18 L [ % ey was attached a
Weh --.,.'-,. '“'I the position of

Grants, Copttad B e T :-' o revI8w of the transfer

letter and the job.gexEiatioR ho oM WMhe 15% increment
.

job descriptiof

was not commensurat '"i he increa by Wwork in terms of
| |

geographical cover as the 2 A Qondent & p East African
Countries and the new Role req@iLedshim té
Drk

grants lifecycle and the increased scq o"'". i _!. . ibilities clearly

support in the

three countries, increased scope™® of the whole

demonstrated the position was at mana
r

but the job grading was done in a brqls'e

regional level
(O @scriminate and
oppress him as a jobholder. i ;
g. The Claimant averred that he raise “®rough a letter
dated 8" and 17" March 2021 and t#

& T
Ms. Terry Ramadhan, requested a meetingmae" p@dcnted the offer

ource Director

letter for the Claimant to sign as it was.
h. The Claimant averred that after the meeting he sent an email dated

25" March,2021 to negotiate for an increment commensurate with
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the increased scope. That Ms. Terry Ramadhan acknowledged

receipt of the email and undertook to revert after consultations.

That through email dated=3™ Apr; Imshe.undertook to revert to
him at the dﬂ‘-tﬁ th, af] n gn?ﬂhju’s proposed

supervysor:

n averred that through an email dated 22”%1
- ( the

i. The @
kerry Ram set out the contents of ; versat

d about the incremea nsurate to the

Claggant and

inCroechs S dwlic ' % increment was

competitive process

spondent would proceed

B him as his position would

i O-theaid email through
ST 41_:7*- ‘ -H e 15% increment
_".' :E'“-"II e management

tion the position was

L)

actual a manag RRoccialist giving his
&

justification/basis for K We_increme g and position
elevation.
pil dated 26"

ail and stated

k. The Claimant further averred={lgat throug
April, 2021, Ms. Veronica Robi respgaaed o

that his new role would only cover' :_

b

offer extended

would remain unchanged. It further )it the Human

-1
o] :__..

- r
Resources Department would proce:e,ldl' .*"ﬂi e the position

and an alternative conversation to B!

pertaining his
then position.
ed 28" April,

2021 he informed his immediate Supé ;*7" PEPR Macharia and

I. The Claimant averred that through e

copied the said email to the Human Resources Director in Charge

of Medical College, Mr. Sammy Chepkowny and requested his
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intervention in the issue so that the threats of redundancy or

termination would stop.

m. The Claimant further av tha@orffa meeting held on 11"
ol ﬁ;ﬁyn e rS - Ms. Terry

tor Grants and Awards-M i and
s. Terry Ramadhan told the C/a/mant t h d
ccept the offer as it gsggesign ace
The Claimant o'i"f D that the

2 to intimidation

BT harassment within

as outlined in clause

ceting, he reported that

"

.h o haria through an
T W "’l: -ui,,r"r ,I that after the

meeting, the 5 an “1‘ 0 Prof Macharia
th ‘l'- - N, —1-'_ A 5
by 17" Mgt __ q.- O resign or face

disciplinary actlo _qa- pTaMe=ic, ()] ¥, H"‘. discussion on the
salary increment. e upervisor, Prof
021 and

he had chosen, instead of offeri 'or h/d of |

Macharia wrote back on 11 which option

0. The Claimant further averred that i, e ";._ ail dated 13"

May, 2021, to Prof Macharia and"'_ 4 ‘-J;EL;_.:-' Mr. Sammy

L"i._ o r'-".--'_ taken by the

] , ,
Human Resources Department ang His, "'- Supervisor in

Chepkwony, he outlined the dissatisfacte
respect of his proposed transfer kg r- -.; S and undue
influence he was under to ~'.' "r and threats of

termination and redundancy.
p. The Claimant averred that Vice Provost, Dr Ale £ iti invited him
for a meeting on 13" May, 2021, wanting to know the reasons he

had not accepted the transfer. The Claimant made a
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presentation and provided justification for a higher increment in

the compensation and requesting the position to be elevated to

manager's level outlininggrthe in@egPe raphical scope and
depth of the . I . § T;

averred that through an 17¢th

0 Dr Alex Awiti in which he explained hi _ﬁﬁ
sibilities, sed the Respondent's KenggegFrants p lio

012 w

The Claimant
i Dr Awiti who

p-12 months, as the

joined up to Mg

'. uman Resources was
lnt observed this promise
L.g game to ensure he
el ansfer.
iy % 5,—. Dr Awiti, he was
:.r‘-. e morning, the

Respond ":-"1' Prisca Kabaiku in

the Research Offgnal3
Support Office. Dr AvA

Manager to re-issue the dgpiMegt with g terms of 15%

s "-b_y- 02 W transfer to Grants

N ﬂ-. instru

gman Resources

salary increment. The Claim afieco tends action to give

a30% increment to one employeé€ 7 1a]

15% increment was the contraventioR, ""’-. '_"_ D equality and

freedom from discrimination within thé 1§ Ir:’_" bf Article 27 of

giving him a

the Constitution of Kenya.

Ss. The Claimant further averred that ; jeagues in the

Research Office were also movigs

om Research
Manager and Grants and Contracts ™ Dffice Manager,
Brain and Mind Institute and Grants™s ..=1'"-Ts fcts Associate,
Grants Support Office respectively and the two were given salary
increments of 65% and 30% respectively. The Claimant further

contended that this action of granting other employees higher
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salary increments whilst not granting him similar terms was
discriminatory within the meaning of Article 27 of the Constitution
and against the Respon t's PO n jtment and Selection,
Policy No. EulJaUS—( of Human

Resou rocedures.

t. The ant averred that through an email dated 1 _ﬁa
that the Respondent 9 proc to

n to the Grants G 7:"*
¥ issuance of the
of both the budget

7. months.

 the Human

Fthe meetings with Dr Awiti,
ickie Adiedo took over

"=-.._:h bnsfer letter, she

Z”dju/y, 2021, he

forwarded Eﬂn_: Ao SO TRt Ms~Vickie Adiedo, the
. bW 1vith his proposed

job description Tﬂ 5 Pleparsis

Supervisor, Ms. Veronit el -r-.for evanl Eoffered to meet

briefly to discuss the samém, MByever, ' diedo was not
available but subsequently; a T 16l met down for 25
August, 2021 where both the Claii™ Ve i Ms. Veronica

Robi's respective job descriptions wot -"'". ; :."' .

w. The Claimant further averred that follodlir
r

clarified that the role was regional -..:

gk eeting, it was
'h-,,. plied that the
scope was larger than the Claiman ! hre Qs B dled Through
an email dated 25™ August, 2021, I:'EEE a 48 forwarded the
job description with the necessary 8 Mol auses for the

-i."

Claimant to further review and providSgers dhments on the
same,

X. The Claimant averred that after the negotiations, through emails

exchanged on 31" August, 2021, between the Claimant and
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Vickie Adiedo, the revised job description was agreed upon and
was to be sent to the job evaluation team in Karachi and

thereafter, for the offer tgebe sen o
y. The Claima T?/ng, it was

rr
conclu hat Human Resources Manag rease

{ n S salary increment to 30% to align wi

esearch Office but upon jogofFement
i it was decided

pgue from

crement despite

crement was also
' the refusal to grant a
Pal of his salary increment

espopdent's Transfer Policy,

"‘"W"T" . =.1.i gotiations and

discussions pgtarg W : Sawali inued between
March an ,.‘!-:-."g,_': 1.-2 o,.-‘._"_—,_'"-".-_-' Te ued™ working as an
employee of the ":E‘i .,;:E:: '-.- o " .._'q"'-

aa. The Claimant furtl ¥gwesred thoes
through a letter dated 7" '@

transfer letter and a job de Clotiom wit

) ctober, 2021,

'. ber 202 served with a

pd scope from
Ms. Saima Ali transferring him fror™ghy Re® ice to Grants
Support Office (GSO) and withdravi Nk

whose effective date was 15t November, 28 .r.._

bb. The Claimant further averred? Ha 4 "fﬁ, 15% salary

crement and

increment was arbitrarily withdraw # f ptter dated 7%
October, 2021 from Ms. Saima Al r.u~ to the Vice-

President Human Resources, Ms. Wa ;‘ ra to intervene

and sort the issues he had raised o080 _*t": "Mail dated 15%
October 2021. Unfortunately, his email was not responded to

nor acted upon.
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cc.The Claimant averred that through an email dated 29" October,
2021 addressed to the Human Resource through Prof William

Macharia, the Claimant's sgimme or, and copied to Ms.
Vickie Adiedg “#Ms. ihrollc§ nis T Wasan
stg heg R

Miglior, that in accordance with dent's
Trgn licy, he declined the offer and stated the

ad. IF.. ] ?-'"* | a phone call
P, requesting for
as inquiring as to
#'st and 10 November,

a letter dated 12
Ghif ik and pointing out
£ -ﬂ ginail dated 297

1-""'“ )
October, 2024 A _*'l e had remain
unaddres $eE--SENe (e e 50 withdrawn the
hy ._ -
15% increment O ﬂ; 5 2 _Leh U .._H"'. der negotiation. He
. " i =, ]
also pointed out TRg here MmO g, commensurate

compensation with the inChggS¥s0f scoptg

p&YiNng a

icularly, if the

Respondent was not consider 19 person for the

increased workload. \
T
i‘

b

L] r .

ke p J;. "1# d was a lateral
'l:

f ; tter, he wrote

a letter dated 17 November, 2021 oot ‘ ALam, Director
of Human Resources Shared Servicty _"!'J ) out that his

ff. The Claimant further averred that er dated 17
November, 2021, Ms. Lubnah Alam

Shared Services stated that what

an Resources

move and his remuneration will not ra. -
gg. The Claimant averred that in resj

concerns had not been addressed.
hh. The Claimant further averred that he received a letter dated
22" November,2021 from Ms. Saima Ali, Global Director Human
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Resources Academic of the Respondent pertaining to the said

transfer and told him he was required to report to his new role

effective Monday 29 N failure to report to

the said reg gn ?‘I persistent

d/sch disq ce of rule on h/s part wa tz wlinary
ii. that he responded to thg ne thré'

)t his concerns

vember, 2021 pointj r.‘r-"*

ove to the new
Fressed.
M a Notice to Show Cause

B Dorothy Obiayo, Senior

e
-‘i

to move to the

Esthow cause why

severe didEtpti? _'_"’

i U ken against him and

stated that he was=E iy b response by 7%

‘% A iy I.II' P y
December, 2021.

kk.The Claimant averred that“r 5 6" December,
2021, he stated the history a1

with various staff including the

)is interactions
ppartment and
his immediate Supervisor and prohO%g r and the Vice
Provost.
ail dated 16"

; earing on 20"

. P
Il. The Claimant further averred thatXp¥o
December, 2021, he was notified of faidlg

December, 2021 advising of the vel#a “® have another

-
|
||

staff member for support and pnces of non-
attendance of the same.
mm. The Claimant averred that on 20" December,2021, he attended
the said disciplinary hearing and the composition of the Disciplinary

Committee included two of whom were from the Human Resource
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Department i.e. Ms. Dorothy Obiayo, Ms. Vickie Adiedo and who had

previously heard his complaints and failed to address them. The

other members of the c:pl/n e were Ms. Veronica
Robi (who g tt j?rting them,

me to Human Resource Ms.

riors when voting), Mr. gl

Dr Ferdinand

b dent M
B¥-reknown Senior

| - .
OKkwig Socia

and he was accorg .»"-""*

P g that hearing, he was
W -onduct

mpted to apply for his leave
) ALl /ine platform and
oy '.ﬁ diate Supervisor,
e --::-.. _"I Ms. Obiayo and
Ms. Veroni f-:-."'_L_'_"' P /O _'" : ( lait8nt that Ms. Robi

was his Supervissg g

was despite the fact A A ' goken place and

N g his leave. This

according to the onling platfornmed haria was his

!

immediate Supervisor. / Rec8imbe Mr. Sammy

Chepkwony, the HR Director, adviSgt gtaff : (y with Annual
leave Policy stating that no staff og, "'"-, T ry 2021 leave
days to 2022 unless an approval from _..y,-;:-_ ental Head in
writing. .
pp. The Claimant further averred that s 0 again for his
and the HR

f Macharia and

leave in compliance with the .';-,:_
directive and the online platform W
the Claimant sent a reminder but he I8 S WMoved his leave
nor responded to his email.

gq. The Claimant avers that through an email dated 21
January,2022 to Ms. Dorothy Obiayo, who chaired the proceedings
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rr.

SS.

tt.

of the Disciplinary Committee hearing, he sought a copy of the

minutes of the Disciplinary Committee hearing held on

20t"December, 2021. Obla o} a of supplying the said
minutes, re e CI ] T/ until past
6pm 04 h t da sent a meeting request fok.11 n"Monday

th

ary, 2022 and the agenda was the f

inst the Claimant.

W®/inary acti

Theg
T

/] ol = dh 7.
2 i Srae commu

letter dated

e outcome was

aimant er averred that

and was required to
8 Office with immediate
Fsuffer further and harsher
ag of appeal were not
e Saldent's  Policy on
"- s of 7 days for
_, al ::'-.. gicision was not
S 1o
'-

appeal ana
communic j’-:i‘_'l._'_"- & it was denied,
violating his r/g Tyt
stated that the Claimqt\pes-to shift B

immediate effect, implying ™ mopeal WaE d useless and

!

g8he warning letter
LT

gdepartment with

exercise in futility.

The Claimant averred that Ms. % ODWEE . informed Ms.
"5

Veronia Robi to give the Claimant ag t’v:‘ : letter and job

description which was the same apb ..'_ er and job
r

"l-uh Saima Ali and

description  issued on 7t Oct“obe'rl_,--.,lzI
which the Claimant had disputed. L b .

The Claimant further averred that'g ._:; @ Robi was then
instructed to write to Vice Provost - y . and inform him
that the Claimant had refused to sign t ;"-"-" Wer and the job
description and further that informed the Claimant that he should
only get work from the proposed Supervisor and operate from 7%

Floor of the University Center.

Judgment cause E361 of 2022
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uu. The Claimant averred that he then requested Ms. Dorothy

Obiayo again for the minutes of the disciplinary proceedings and

he was informed that t had tlf/ed and once they
are approve Z‘Tutes of the

dISCIp/ he Were never given to The

on ended that the failure to provide hi 'ﬁ‘b
Mcs of the linary Committee was a T3 enti his
rig trative action that ious, efficient,
Iaw '-; asona Nron pedurally, W ticle 47 of the

;‘f ;

ough a letter dated 25"

advocates informed the

pnuary,

om.his employment with it

»a -» O ] §7 )

r cong L
ww. w o ) .'.Y@V% ":1 the Sald /ettel’
dated
Macharia, .,y__‘ W) Pt e 3ame day and on

th ; ."q' -2
26"january, 20 ' researchers and
staff that the Claimants
grant management with'g / ediate fhe Claimant

tion that the

had not been

T

5 WP OpZe T il :.:'.IE"_:L Bt upervisor, Prof
. - -

i .."-. &0 long A bje to support in

contended that the said 'w— /gS a

Claimant was still working in the R®gaikh O%
formally  transferred to the Gnrg "'"., ! : Office. The
Respondent's resignation Policy stated'th 1 % ,__ byee resigning,
the resignation letter should be c'l_r'ilzrv .'L:‘_l.. gsh employee's

Bation letter to

4'.4. ;._L, to the letter.

ignation letter

immediate supervisor, who then supraitq
k'

Human Resources. The claimant obsE#&
|'I-
|

xx. The Claimant further averred tha®
was then taken to Ms. Dorothy Obid _'?'.:'E "®ceived by her
assistant, Ms. Stefanie Kuria in her absence and further, the said
letter was emailed by the Claimant to Ms. Dorothy Obiayo and Ms.

Vickie Adiedo on the same day. The Claimant averred that on
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2" February, 2022, he wrote to Jubilee Insurance wanting to
withdraw his accumulated provident fund and he received a
withdrawal form which quir spondent's Provident
Trustees to ﬁL j‘ US z“l

ﬁu her averred that upon fili g- ubilee
Ingu rovident withdrawal form RG’
/%ent Fund Ségetary, Ms. Vickie Adiedo agoes
Ms, Februar f"‘*
' stating that the
Wired to appeal the

fmant contended that the

e Disciplinary Committee

yy.

other

orothy Ajcfo on 3@ they refused,

arcise a right to appeal

‘ml u’- jve action under
IYI‘

et .JlII ?‘; Ad 4" February,
2022, :'.-:-."'_‘,_ T - 20 .. andther Show Cause
Letter for allegte o j e e

zz. The Claimant

2 insubordination
&

which amounted to b, Claimant was
office &g of the letter.

ary, 2022 to

supposed to report back Bg
The said letter gave the Cla gt 2o, to
give a written response to the said™sgolk Ca N

aaa. The Claimant further averred thg "'"m_.r .. etter dated 9%
February, 2022, addressed to the Claim ':" ] ates, the Legal

- r
Officer of the Respondent alleged? I’)Ia ant had not

o
resigned as the Respondent e .J:E' B rminated  his

employment nor had they receivedp Rctter from the

Claimant.
bbb. The Claimant averred that on receipl™ iation to attend
the 2" disciplinary proceeding sent on 9" February 2022 and
the hearing set on 14" February, 2022 on his private email

from Ms. Dorothy, he replied her on the 9% February 2022

Judgment cause E361 of 2022
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copying Ms. Lubnah Alam, Dr Alex Awiti, Dr Carl, Ms. Wasan and
stating that he resigned on 25% january 2022 with immediate

effect under constructi i this amounted to
harassme@&”ﬁhu Tz_longer
ft

emplo pondent and the Respond ontrol

oyer -employee and he requested all commun

the

he would not

M cled thro s advocate as it was Comi jcated
resigggtion | tl ated 25% Januar o

A, Clisciplip®

»

g. The Claimant
ebruary, 2022, his
"bointing out that it had

ant's decision. A further

the Claimant's said

Ala '-.-,-H-l.h-"., ‘ “Cipht WS, Claimant would

not participatg i s '-.- I 3 :'-,. ings pertaining

to the Shdifee? 022 as he had
__ y 5 ey

resigned and théwReXlidhdent o jurisdiction over

ry,

him.

ccc. The Claimant further awg = that t/me ptter dated 9%
February, 2022, Ms. Doro'a_yo ' otification of

oy 2

d the second

disciplinary hearing scheduled for™w< keb
ddd. The Claimant averred that he', gk
disciplinary proceedings as he had resign % b Respondent,

v.-,‘_
- 4
}_',, ""I-'-h email sent on

eee. The Claimant further averred t)zpj‘l
(l

:l..

15" February, 2022, Ms. Dorothy Op : | a letter dated
15" February, 2022 in which th ':.!: ’!If,..m t purported to
summarily dismiss the Claimant and e 3l ame Provident

Fund Withdrawal Form he received on 3 _:',tldl-ﬁ w022 as well as
a Certificate of Service.
fff. The Claimant averred that in the said Certificate of Service, it

wrongly states that he had been serving the Research Office

Judgment cause E361 of 2022
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between 1t March, 2017 to 21 January, 2022 and thereafter as
Specialist, Grants and Contracts from 24" january, 2022 to 15

February, 2022 despite act achana stopped the
assignment or m o 2 and he
resigneg.o CIa he Respondent on 2

g9g. imant averred that the Respondent ad r
% 2" Apri 22,

the Claimant

™y the position to

osition o arch Grants Manager op
-out ﬁes and responsibiljt -

Was -’- 0 .M' gnation
83 requested to the

o ol P fell on deaf ears, this is
‘ clear - ¥ fi  oppression that the

~alolglof . ‘I:v i\ ga== Clajimant.
1 - -"’-I"lu. T gl ployment is, and
H-

BN R? 7. 28,29,30, 41

icw o S ey
and 47 0 . 'c#}-df] Act and the
- )

- J £ # g ,
Responde ey - - e and’ accompanying
documentation. “w g ' b

s L
iii. The Claimant conteridet

That the ™ it breached the
and hidg onal rights and
and (f), 30, 41
and 47. The Claimant also contdigedl th e : pondent has a

duty to honour the terms of his cq """—._ ) '_"_ byment and as

provisions of the Employméekg

fundamental freedoms unde Aliclss 27,

such is liable to pay to him damages padya "{.1 I,r:;'f bmmon law.
- ¥

&
RN o1t and the
e .

""’ﬁ'n.:'i;- s to him for

jjj- The Claimant further contended thafl_ !:“‘ structively and
unfairly dismissed from his contrg
Respondent is, therefore, liable

wrongful/unfair dismissal.

-
kkk. The Claimant also contended that tMaeEsSDoE®Nt is liable to

pay him damages as compensation for the contravention of his
constitutional rights and fundamental freedoms provided under
Articles 27, 28, 29, 30, and 47 of the Constitution as outlined

Judgment cause E361 of 2022
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above. He also contended that the Respondent is liable to pay

damages for the C(Claimant's loss of income and suitable
employment due to thegrac spondent and costs
incurred by e‘ﬁ/ I_a‘re ft mT
1. The CIa in pshot prayed for the Ioj{@ainst
the % ent: - '6.

1) 4088 e © laratign ._ &lke Claimant
q ) "1 uctivaly ‘ R

[
ff- y/unfairly and

i » .* o
"I‘ A : _ i nt contravened the
‘l !i ) 'I." ' id fundamental freedoms
undef® Yol < 47 of the Constitution of
Kenyg ._ L W E _

An I ,. (N " _-ﬁq ant
o I ; : \""l-l'"-.. service;

;a"'-‘ he Claimant's
FOOrORS| o FOLS ) Wl freedoms provided

under Artfsl€3 [/ '-.II the Constitution
of Kenya, 201

c. Compensation of 0 o} mant's basic

salary for constructivegis sal - : 24, 136/-.
4) Costs of the Claim. A, .
5) Interest at court rates on 3 and"'4 ) ll-\.._l ite of filing of

the suit until payment in full.

2. The Respondent filed its Response t""'t r; : ndum of

Claim dated 20 June, 2022 and ave .- as follows:

b ™

.-._-"

a. The Respondent averred that there WS ngl&riation of the
Claimant’s terms of service either unilaterally or otherwise
compelling the employee to resign as alleged. That the Claimant

never resigned from employment as alluded to by the Claimant.

16
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The Respondent carried out a restructure of various roles including

that of the Claimant, necessitating a re-designation of his role as
further particularized begew andfasSfwilk be.further expounded in
witness st nt III;WJyUeSOT ade for all
roles /@ ants to fall under a newl oriem, nts &
o upport department, as opposed to fa/li%t
B departdd®. This was to ensure gligency a the

stegamlinin
N g9

- : .
esIIy the sdrg ;.-,._,u;__r

nts. The Claimant' ,q,al"' ever remained

[/
V,

—
id

¥ increased scope of

Totion and as such the

#ssions were held with the
- B-2ndhthe needs of the

=1k -ﬂi ihe demand for a

higher increg y T Ve ;.... "':n..:"‘-fl en that the old
and prop ,.‘?'_"_":'.._:’ CTE, -0 SCTTmEH salevel. He was to
remain a SpeCI 3 e H."'L.i'ﬁ was in his original
role. The Claimant T4 riors and also

refused to move depafg ontempt and
insubordination of his supervisg I
. The Respondent explained to b im A

u E
expanded role or responsibilities buty "'"u._c_ Mon

there was no
fused to agree
with the Supervisor making it difficultd % ..""-.!'_. affairs of the
Department. The position was not al_'t.:.,lﬂ:)r -;..g‘..l "Tlh pgional level as
alleged by the Claimant or at all. Bl s Of redundancy
and termination were false. .;-!h [

. The Respondent averred that there i e held jointly by
the parties in a bid to grant the Cla _:?" afopportunity for
consultation and provide clarity on the issues he raised but the
Claimant continued frustrating the transition and jeopardized the

functions of the department he was re-assigned to. The allegations
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of intimidation and harassment are unfounded and false. It is not

correct that the Claimant was given options of resigning or

threatening to subject kgm to aWiSEFiphpag action taken against
LIUS T

Th onl.r averred there were rigeis ow-up
0 cations between the parties and the RespQ?/ d

mnd a ion

on mechanisms at this pgi
to avoid continueq ..vr!f'-
' . The Claimant

) operations of

ticture and was using

: ands that the Employer

Istified. A decision was thus

that there were no

4 ) CELE 0 [ NS
WL b it |
Py e .‘: Lt _‘ﬁ.ﬁ' rement remained
a s Ty E,

g. The Respondeht e rrcghic : It"'-'lll
. J

i e i RRe ierge. incr€ment which was

> instead to making

L |
o
aralyzing the

employer’s operationg Claim | bent on arm
twisting the Employer fx Q hi able demands

and when that did not happ - CTEM en claimed he

ey
-t

was being harassed and threatge "'"-1_*

ii. It is not true that there were no' '1 _.ag-_. or discussions

[} r o # n
as alleged by the Claimant. mle'f Ve .hﬁ, ral discussions

including redrafting and revigWw'ia # 7 scription which
Jjob description was agreed "‘:'!|' 0'5'-'.":. racs as admitted
by the Claimant but the out i o there was no

=
justification for the higher salar _':1-"'1- i demanded by
the Claimant. Needless to say, the Employer had been
careful in the course of restructuring to ensure there was no

Jjob loss affecting the Claimant or a downgrade of his role but
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actually an increase in the course of a lateral move. It is
noteworthy that the restructure started just before the
COVID-19 pande an sgongdent would have easily
decl nL Towg z? given the

cts that were caused by t which

and intergd ally as is judicially noticeaklg
i j latantly refused rf-"'-
I il; p/ ‘:-'iv.u._ tright dé

04 2 . failing to follow a
f— i Oy the employer as

ainly no duress and undue

; c ed not only the Respondent but many en

nd it reached a

ake _.a hard stand on his
Bt SrLhclintervention of the
‘ "ﬂ"p =...ﬁ Ialmant he had

alread _,I'e '_ . p {}1-,. it ‘Manager’ and
‘ - " " -"..

al}"'_-'?". R (e S pergbective which he

had cont plo RN c. Anything short
SR - !

of that in the c®

O
go down well with M

8scussions did not
| |

arassment or

intimidation, which couldigrot Have b ' hSe.

v. Despite the Vice Provost trysge ko rey the Claimant

(h - |.I_.

and even requesting him to u/ 8% _.1_ the institution

was facing financial constraints ‘.'ﬁ ..g- er business in
!
the wake of the COVID-19 pall_!qél "h ¢ osing with the

Claimant that he could sjga :" o o fing the 15%
increment offered and theref 1; 1:;" »l S§ussions as the
portfolio is built and the W -'-_-..‘ regional scope

increases, it is evident the Claimatiis e/ L&Y a fixated mind
and intention as he speculates the same to be a promise
that would never come. This clearly shows he was
negotiating in bad faith.
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vi. The allegations of discrimination in paragraph 23 of the

Claim have no basis. The issue of the Claimant’s colleague
who was initially sgffered increased to 30% was
base th ;I;a} tJ;LIST} was at the

r sﬁr m of the salary band unlik h@j; magt who
In fact over and beyond the higher specm e

e r#"'l'- ployees are not

Ieges received a
; erent case as the
> applied for a new and
Fnpetitively recruited in a
at was being set up
alfogliue was subjected

..t (ssued with a new

=

.“}‘:f."- tied to the
the Said staff actually
shifted ""F._ﬁ

L B,
referred to as Mg

term commonly
Y to a fixed term

contract.
viii. There were numerous &t s, to e matter which
entailed a further review S tlke ." L
"l-.‘_. b ':

[ption and re-

evaluation of the Claimant’s "o ults came out

the same that the Claimant was. & '{-1 i o remunerated
[ ] r S #‘l
outside of the pay band for ﬂé.' 55

!”'ih e was playing.
There was further evaluationfd :'t ==1C; "

ription by the
»% there was no

<

job evaluation team and it .:-3I
Ty

expanded scope warranting the at the Claimant

was demanding. The evaluatioMme - ey ole was thus
undertaken twice, which demonstrates that the Respondent
went over and above what it would have ordinarily done to

consider the issues raised by the Claimant. Both evaluations
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revealed that the new role fell at the same level as the
original role.

ix. After the job ew that there are no

regio leﬁt' R spJ Hg e claimant.

K however two campus a 'a and

n a and occasionally a job description may eghitdte

carrying some functions that g ge§= acro the

2d campuses but thj Gl e minimal and

aforem

u: role was to be
i set up (Grants &
B of few grants in Kenya
Wanda at the moment. The
e ole was regional was
; il er salary would

h .é e job evaluation
; agreement as
Sphe=38 and 29 of his
claim. Théxg™a o ----v— b .""-,. is increment from
15% to 30% as*al/Meg by the C b ol

w
Xxi. As indicated above, i gvised jORE

on was sent to

the job evaluation teanmf@t a Secona Btion and there

was no assurance of the g™ iRcre i alleged by the

W i

xii. Upon the re-evaluation, it was ca Lit"l‘:} t the Claimant
o

[] r [ ]
was already over and above:-.,ltrlr Bl ""A-u.-. d for the job

Claimant. L

ent. For this
p 15% that had

e offer had not

description hence did not gner
reason, a decision was made ""EI--
initially been offered and more
yet been accepted by the Clainé ;'!"" xad in fact been
rejected.

h. The Respondent averred that the Claimant did not continue

working as an employee of the Research office whilst the
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negotiations on his transfer continued as alleged. On the contrary,

the Claimant refused to report as per the proposed structure, took
advantage of the fact t a a different site from
both his pr. JU/’S z} knew this
woul @4 cult to track his physical f ed a
@mnt!nuously absenting himself without per %
ght undergoirf@g everyone’s authority mqgg ticula

e propos rvisor. f
_r,;a'ﬂ?_ gverred a%5'ig -
‘ . . '!"[:., f . with a transfer letter

°d 4 ription with the 15%
< .

A osults of the job evaluation

_.- bove the pay band.

' Sl S claimed by the
v .ﬁ accepted by the
’ Aducted did not

'F_.lﬁ

lL = - [}

The Claimmetgp ,; Ne [0 LTSNS ot he declined to
s . %

accept the em o s -offer wi

fii.

b rement of 15%

and cannot be heard™ Bim that Mgl {rawn.

iv. During this time of crisis,;#he €laima
fact that he used to sit I"g: diffe

previous and new supervisor. Tf .

jvantage of the
from both his
ented himself

. ",

from work without authority. % _..-.'_ prompted his
supervisor to write to him ... g ."Lh ccount for his

whereabouts.
v. Despite two evaluations of] ...g 3k XO0'® having been

conducted and the outcome® there was no
justification for a pay increase, _'t"Em- Wt continued to
blatantly frustrate the process and introduced outrageous

demands including insisting that additional staff should
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undertake what he had wrongly concluded were expanded
responsibilities in the new role.
j. The Respondent ave

n thatEhgy Crai t rejected the offer
given by W«L’difwgc? with the
Empl| @a ing to report to his new wo stf. e had

ed authority resulting in paralyzing the%’s
BPByations in Jthgdepartment in question. JigegrClaima ad
C ._w'- a job Wi

ﬂ"'- for himself and

- . -
eXSeild the 18} 5 Mg o to his demands

d determined a salas

he Claimant was
inloyer ransom until the

flemands and the employer

clhs raised by the
'é wprovided to the

o tiRuMats expectations

5

of the ClEfEn il

lawful instructitgs—4p

2fely Tailed to take the
""--,. ork station. The

Claimant was being ‘) o/ "".' by refusing

and/or failing to follow a the same time
paralyzing Employer operation§

. The Claimant’'s behavior & (RS , ) amounted to

- r
Claimant was given an opportunit)z_'-.,ltq

insubordination hence the reasog "'",._1 g disciplinary
proceedings which followed the due % f the law. The

nd in the first

disciplinary hearing was given a stgrm, lcnsure that he

reported to his work station. He '::EI' "'F:'o"& Wwe warning and

L ]

- g
=

continued to take the employer . 0 paralyse the

8
employer's operations which promplEg™s&*=sa@ond disciplinary
process.
m. The Respondent averred that the Claimant did not raise any issue

concerning the composition of the disciplinary committee of 20th
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December 2021, despite having the chance to do so. Raising the
complaint now is an afterthought. It is not correct that the
deessed by Ms Dorothy

Claimant’s comp/amts d not
Ab/ayo and ie as edat Sra?) f the Claim.
been dealt with and a

aint, n and
cated to him as noted above, namely that t

emands. Despite the progg@gégrandlin his

ant continued W ation and failed
oM om the &g e paralyzing the

had refused to move to

g the operations of the
efusal to change work

supervisor could

Ow 1S e S0 sl \' ork restructure.

His former § ; "] the leave and

therefore ,{-‘?L T .‘,-_! e T ' 0 th uman Resource

department for o X len-t 0_LiTA o, . pervisor. It is clear
p ""I!. B

that the Claimant had 3w uch cont t

and could not send his lea’g

g, new supervisor
amglication ™

. The Respondent averred tha gre'are mi
ed

hearing was conducted on 20th ="'".._1

he disciplinary
hearing and the same will be prgl lhe disciplinary
ight about the
time when most people were taking % .":!'_. the Christmas

holidays and the disciplinary heaqr’;g

B I".

-,
.

N
ll-,-ei eeded to be
e mbers before

Tﬁ;ﬁu oduced herein.

Tat advised of the
-

completed and signed by the b1
circulation. The minutes are availablfg -
. The Respondent averred that the S i
outcome of the disciplinary hearing anQ e g tb stern warning
although the Claimant’s actions amounted to gross misconduct
warranting summary dismissal. The Employer was lenient and

decided to give the Claimant another chance and only issued a

Judgment cause E361 of 2022

24



warning. It was not true that the Claimant was threatened with a

harsher disciplinary action if he failed to comply as alleged. It was

not true that the Cla/m t of appeal. The right
of appeal sp n Ppli 1‘1 jnary action
g s d hi

and pat im from appealmg bu duly

@

P R espond

)f the right, contrary to the Claimant’s asserti

erred that there was no gnapoyer-e

oﬁf who a/legedly
] be constructive

yee. The fact that the

ol y the Claimant’s officers

n the alleged agk
BE T e (aimant,

bive life to a non-existent

eCe (Ve any resignation letter

!i " m tive dismissal is

The Responqht .‘j?' ; | ." ml._ .;: js not a trustee

of the Prd F_"ﬁ._:" couldnot sign the form
because the Tq""i Mt reasons for his
departure and ultimate 0. The Claimant
had indicated in this forkg ] 0

resignation was received from:1y

whereas no

show cause in

el a
February 2022 following the contl.p ."I. [, ation by the
'5;l"l',.g- b office. The
et
"um, he Claimant as
e,

The Respondent averred that it .':?I QL= the Claimant’s

L ]

. The Respondent averred that it

Claimant and unauthorized absenc

Respondent had not received any r'el_s,i'gp

at that time and he remained the R4spe ployee.

rights in any way as alleged or other ot liable to pay
the Claimant any damages as soug _".i" Wl Claimant. The
claimant is to blame for his own predicaments.

. The Respondent averred that it had justified reasons to summarily

dismiss the Claimant and that the due process of the law was
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followed. It denied that there was constructive dismissal of the

Claimant who at any one time did not resign from employment.

The Claimant was sumnggrily di fo air and valid reasons
L ligw, @f?uant has not

requirements of construc upon

substratum of the whole claim lies. The entir

able cause of action againgsiet§re Resp

B/oses no r
angki should
- |
V. Al oondentis

®s were ready for

oGt ash SBREF oo . by Cl i REWctes the clearance
afmant’s employment was

ovisions as set out in the

’

de internal policies. The

. - Ha GLlb/oyment contract
A A tw - ’ B # O I'

w. The Respong In u. ,' the Claimant’s

employ f_"-'_'u_ : o |2 7,
sections 41, 43 aeHoe - fos, " % ""‘-,. That Section 43 of
o . o T
the Employment Act; R0y ] loyer proves the

and particularly

reason for the terminatiorigl e e matters that
the employer at the time ohggerm ' . ly believed to
exist and which caused the emplo%g L . the contract of
the employee. The Respondent had%dl it genuinely
believed to exist and which caused it t . the services of

the Claimant at the time of terminatqudl:
1
EVIDENGE

‘I-.I. O

3. The Claimant’s case was heard on 5 where the

"
g
i
af

claimant testified and adopted his statery en

Bd documents

filed on 27" May, 2022. He further testified that as per the
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promotion letter his job description was a team leader with

the new job reviewing his ious job description by
removing theﬁé‘i?hh. fﬁ&b?&;ﬂption was
gting.

. CW1Tedtified th A was offered a new joh#fiidch was & re-

-'.."fil._ _t AESTmport  Offie€ new title of
A ' o iy .
d "o o, pport office and

reviewe R director and he accepted by

Br Grants and Awards,
shs 321,647/=

A

o 1 i -
. CW1 testlﬁe . NEJBb description

ol 5
which he was requingtPRotsioT :“'-.Ilg That the Job
description was different fr ye initiay i added grant

management in East Africa lementation,

monitoring and reporting.
. CW1 testified that he gave his view of k&8 "T-,;_‘m_ e through an

o

Klerstand the

email and tried to make the Rep g

scope of the Job description. That

T ||

o J8he HR Director

=
requesting for a pay rise due to the ex[¥e Ra=d, 1D Description.

That he also explained why he had not reported and signed

the new role.
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7. CW1 testified that he also did an email to his immediate boss

appealing over re- deS|gnat|on a brought to his attention
the transfer p tlg to him on

his conz@C‘he transfer that his issues we v&g

whic S not tr Ihd he responded to thghfier. That™this

was tHesNd tra '-

—|.

F

&ssed his issues of

Wever changed from the

f 7 8\ i

. .f\. 1.# . 2 st
. ..-r;., N
;:r SR

o __I " ————

9.CW1 testlﬁed tha e s iver-Sle ,L"".Jh he disciplinary

ontract. That he

eihe charges of
S
i

|nsubord|nat| T

hearing where the outcomg S

he o X hearing was

that he should report to the newg ~:-o.u1 g ediately he

further testified that he did a dema *-.,l- SN resignation
by )

on account of constructive dismisge H--" he got the

communication that he would nd 4biEEeMes available to

R
o

provide grant support with -'::E-u_ =j¢ hat he was

Pl 3

T T
SiA

wrongly and unfairly dismissed and heSeghidompensation

for violation of his constitutional rights among others.
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10. In cross-examination CW1 confirmed that the initial contract
provided for other general ter. in_accordance with the
prevailing ho 1%1]} jlﬁlilg 3‘3 d prior to
transfer wits office. He confirmed that t @
chan%n salary Hteral transfer unless tpafiddb was | ger

. IR - L ai .
since i ool BTAge os p e Jolicy. That he
H ‘ . Sl T Y iTateral transfer. He

¥ to be Kshs 321,647/=

office. That he

'ﬁ 8 his role was

o, A

expanded to _,5_ e o I Y Yelf®ia email that
e ; v

his role would onIy

11.CW1 further stated that 2

A building was

Kimg ano :

part of his role and the taskS#{yaig ;not} "2 e. That he

wrote an email to Macharia for hIS +"-. e, . That there

were interactions on the issue bell/&ERS

il h e
1 . "

m and the

Respondent.

12.CW1 confirmed that he did not doRthl =Lee if his role

-i."

was expanded. That he never moved 1 Al department.
That he responded to the show cause letter. That he was

involved in the discussions leading to the transfer.
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13.CW1 confirmed that he was invited to the disciplinary

hearing, received outcomes of’j,e earing and the notice of
appeal when Hﬁﬁl}g d. Sv?s\?ued with a
certiﬁca@ ice. t

1 clarified that the em#&fTom Verdmica

his i M te RO N re-de to cover onl
‘*_4.' g o y

F’ .
) o SO O - T P Description. That

¥ workload would need

14.In re-eXaminati

EMMing the terms of
contract=Sworit = - _'.'-n_-',t intain the 15%
- o |;'-

. et a2
increment. TRage &Partment as he

7 .
did not sign any comtrict -.H"'f That he did
not sign because the scopeQIge ' |

15.CW1 clarified that when he“#ei M Veronica

negotiations were ongoing and 2y signed the

e

November contract for he felt the posigRREle gEs moving to

N LG

g h a summary
oF .F'...
|

dismissal letter he had already |&ftH qé:{ mondent after

was expanded. That by the time
_— -

resigning on 25™ January,2022. o i

16. The Respondent’s case on the other hand was heard on 23rd

September,2025 and Vicky Adiedo (RW1) testified as the
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Respondent HRM. She adopted her witness statement sworn
on 25" July, 2023 and the Resp t's bundle of documents
filed as her TD@ contracts
prowde@t@neral terms to be in acco Q
ed t de

Respondent’s polj )l dnd an employee was aidE

T f . :
by th€ ;‘:: g Ae 0 increase in

f

BERT0 an employee was
¥ policy clause 2.2.2.

LY, to be done by

™ '1 ke 5 : =1e ": =
mutualﬂlI i "'g.. /ﬁi &, discretion to
-

transfer. The ,i_ R TE .—-'-_' mudget to AKU

Finance Departme -.H"u. h no change in

compensation. '
18. RW1 testified that the re-destg upport office

had scope outside Kenya but thereh *» Yoo rence in the

offer.
19. RW1 testified that from the exchange of emails between her

and the Claimant, the Claimant said that he was okay with the
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job description. That the re-designation letter did not have
change in salary. That the Resp t responded to concerns
raised by t Ialﬁ THQS that the
Respon phaS|zed the transfer and atta&@f&e‘

desc : |
20.RW g ! Fil e were =f ges between
‘:_ ] . i B

& Lhe new position 8

hitiated the disciplinary

21.In C T--,p,-.. % "‘ﬁ'ﬂ 1J, joined the

Respondent _ias

™

"r-.-'o before her
around 2008. Thatx5ig fyas=trencuis -.""“*..‘ as HRM in

2017. RW1 confirmed that Fl_-""- 3 titIe : Grants and

Compliance Specialist. That the job PR asEM lso different
e
as well as difference in skills and knoy E‘L ol
el ik ey
no significant difference and that [d; V&€ Bcgree was a

~F"=

Contracts was different tracts and

at there was

requirement for the job. e

‘.
22.RW1 confirmed that on salary review CesE" W& Nno response

because they had protracted conversation with the Claimant

and the Respondent re-evaluated the Job description. That the
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Job description was not amended for it was fine. She further

stated that the transfer was ral as per policy and the

Claimant was 1&1@ :fL_JqS That the

@C‘nca was an opinion shared by @

the Claimant’'s allegg8il#k of coefion

Iess unication was
.

Bt through disciplinary

email fr

erC|on

t

RE aC
o

and that she was

-ﬂ’,ﬁd * ted that there

was a proce 70 macgn g0 s YJREG "-I-.u ich was with

‘1._

the Director. That see :"-JII- Claimant was

furnished with minutes of 'scipli

g. That the

t and the

Respondent had harassmentepoiicy .G

Claimant never formally reported arl b AT t to the HR.
"'-"-'.."'.-

That there was an email from the Clainifiny " ing claims of
oy X "o
1 e .

.

I

harassment.

24. In re-examination RW1 clarified .'::Em BNt was not an

HR expert to justify the salary incroaseeap@that the job
purpose, project implementation and job description were

similar. The same offered the minimum experience with
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anything above being okay. She clarified that the re-

designation offered a salary in ent which the Claimant

rejected. Tha IILLJ ill to the

Clalman.Qe the matter amicably but the { _8?
god will,

not h y that th

B pondent had shown thy

25, RW "'*.'.. irme J"’ﬁ‘:-
u , s 17 '-;. ommittee resolved
the
M@ B d g LN, T I J=elaEL ot the Claimant
: ns
e
o '.i \
™ ._... ||'-I
¥2®¥was Dorothy

Bry committee

ll " "
pordination and he was

26.The -_,_&_-:'_‘r _ :

Obiayo the Manag & tH‘ ReSh :"-.Il» adopted her

witness statement of 25t 2023 a9 fence in chief

and further stated that the effeefjugjdate B - signation to
be mutually agreed was not later .*-“ OGN 2021. That
N

|
the Claimant raised issues with overr ll'c of role and

salary increment. That the Respondg g stating that
the re-designation was a lateral ,'\‘_ d not attract

salary increment.
27.RW?2 testified that the Claimant was given up to November

to report to the new position and he responded that there was
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no binding resolution of his case which was why he did not

transition. That the Claimant di report despite the fact

ih{bﬁ S Ff the re-
ﬂd that the show cau 1gtter @on
Higgmomgend o

eccember the

28.RW rther te

i, W
persistatinsub

station. That the

hich was her email

il hi s S ¥, diiaie notice to show
cause WESRItN l i e .@..L ! dination. That
] I“. r o Y

after the -f- ing gnation they

proceeded W|th o"q?-'_ L “heat :‘--.II the Claimant'’s

contract.
29.In cross-examination RW2 b Claimant’s
letter to her stated that he had no- dl'- 1 e, transfer but

hs addressed

B ansfer letter
iw ~F"= :

"-"-..

30.RW2 confirmed that they responded™ s ST

complained on increase of role. That th } ey 1,

to her and she sat with him and re

and the Job description.

ns raised by
the Claimant but he refused the salary increment. That the

disciplinary action was triggered by the Claimant’s refusal to
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take up the new position. She further stated that she was not

aware of the Claimant’s reS|gnat the time she wrote the
email. jhU
31.In re- ‘c(’(on RW2 clarified that the { 6@
usé*4.0

ﬂidressed to HR. That
F Py r
i, - . .

; ({fal agreement. That

25/1 2 was n gigr cla

AE r .
transfot Respondent in

Il .
ation procedure as per

32.The ClaimERERgNO. srelptinliih iz & Company
Advocates filed writteTigRaIissi SR O ctober, 2025

and submitted in the main tha thE CIN case in sum

was that he was employed by 1:""' dspOY inder a valid
G o

el terally  and
lr

L\ T4,

LT exercise,

contract of service whose terms

fundamentally altered during &

Irl !
resulting in an expanded workload S¢alndsc designation,
.'..H‘
and discriminatory treatment . ":;_,_L orresponding
o il

adjustment of remuneration or consent.

Judgment cause E361 of 2022

36



33. Counsel submitted that the Claimant diligently and faithfully

discharged his duties as an e ee of the Respondent,
consistently etﬁLn jo QS formance

expectafl C:[ln the scope of his aSS|gned re b

That Constlt of Kenya 2010 came_#aiiansfor

: i”f‘: ant wishes for
1 ; a
f' " n his claim while

bneaker of the Senate

. 1K
lives ofs!

N ABslambly on the said
AN
aaifNy0"Th '3,.‘ clarations and

o . .
Qisrconstitutional

transfo HW 9

orders for 'ﬁéf; OO G RO O

rights.

34. Counsel submitted that tRe*gpurt whn freting Article

41 of the Constitution has tet~kggr i : B he relevant

jurisprudence touching the contracth R nt in nations

i
"

like the Republic of Ireland which

I iﬁ".‘:;; scussed  the
constitutional protection of the cogthddEEaE Rloyment and
held that the right to fair labour s presentable
working conditions include and implied Rt Ldbasic fairness
of procedures like evaluation where it obtains and implied

right to a good name of the employee. Counsel relied on
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Redmond on Dismissal law, 3™ Edition. That the Claimant was

seeking compensation for con tion of Article 47 of the
Constitution o h{@tlth T
35. Counseq :3) ed that upon a holistic conside aton@

facts, statuto mework, and the guidigilgrisprud
- f"‘j constructive
fi (g the Respondent’s

fiesignation, withdrawal

the

dig 'S , D

f'%i

breach of the.erm i i ; _ Pnagiigle? A ectlons 10(5)

Can

of procedurally

fundamental

and 13 of the Emp

36. Counsel submitted that th “-:; :-..

eroded the

mutual trust and confidence“d@ssgptial employment

relationship and violated the Clai *h,.- . Te, to equality,

i
"

dignity, fair labour practices and fair QN LM\ c action as
rw. & =

o,
A0

guaranteed under Article 27, 47 of the

L ]

Constitution. v

g
37.0n the law counsel submitted thaotesewse (§

Bmant’s case
rested on three interrelated pillars that is the employment

contract, the constitutional guarantees under the Bill of rights
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and the legal framework governing constructive dismissal

remedies for breach That t spondent’'s conduct of
unilateral a iS of fair
treatme@w eation of an intolerable work %"

d to c ctive dismissal. Thg

P .

g Protediiggielis fundade ghts to equality
} e e 3 f KT Articles 27 and 41

e Cl ant

invoked

pdent’'s conduct
'I-‘_.'.."i..
H-

INC e of I|.t,:'h'n., employment
T ﬁ‘ L T .
4 _ . JeEme © o-BITer of offer and

"l-

relationship. oty
o .
accompanying job E "‘ I‘on‘ M :L"'n and subsequent

revisions in October and NGgemMber g g Claimant’s

formal justification for salary - ion upgrade

dated 22" April 2021 submitted: WAL e with the
"I.""I..."
Respondent’s own Human Resource Po \v‘ 1

addressed or acted upon to his = i Instead, the

al, was never

\

Sde! 15% salary

il
increment, re-designated the ClaimJv e @ ¥ ower grade

Respondent withdrew the previousi Iv

position without consultation and subjected him to a

procedurally flawed disciplinary process. That those
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cumulative actions demonstrated disregard for contractual

and procedural fairness, eroded ual trust and confidence
render t;}- ﬁ lm.a I zwployment
intoleral y meeting the threshold of _6*

dismiss I

Ltd v Maria

39. CourSgetelied
uct armg

and inconsis --'i- =|-

|
._'-i

the Respondent’s

fich of the employment
or constructive

'.i gy unreasonable
i, ..l.
R the Claimant

could not reasona By employment.

40. Counsel relied on Sectlon ] lment Act to

submit that any change in te#s ent must be

consulted upon and consented to b ee, and the

employer was required to notify th ee of such

N

changes in writing. Counsel further fdlie Rion 13 of the

~F"=
-*ﬁ se of Muchiri

st b6 of 2022)

Employment Act and among other «':j;','ls_
v Beiersdorf East Africa Limited
[2025] KEELRC 502 (KLR) to submit that any variation or

alteration of an employment contract shall have no legal
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effect unless it is mutually agreed upon. Any unilateral
alteration of an employee’s te:I service constitutes to a
repudiation Q{ g_‘?ere such
repudla. ers continued employment un e

is deemed to amouni
PR l"'ml
dismis pder =L

_I- | =

41. CPugsglist -w : ' spank of Credit and

ﬁqh

<Mimhal a
to sub “'-.'."p

of contracts

resulting termin Ol constru

F

. pulsory Liquidation)

(2001) UKHL

e interpretation
.-'

] Nt A il E 3 !‘I
.‘-"-""" Ta 3 Y the intention

of the parties as |t g onguage which

the parties have used.

42. Counsel submitted that the e based on a

contravention of fundamental rlghts A icles 27, 28,

"l.
29(d), 30, 41 and 47 of the constitt_Jtlon H Umemlrelied on the
b

e

Ihl |3 rokers Ltd

case of Gichuru v Package

(Petition 36 of 2019) [2021] KEENEE tR) to submit
il

that an employee is entitled to, claim "G t rogkdor breach of

contract and for the contravention of fundamental rights.
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43. Counsel relied on Article 10 of the constitution and the case

of Okiya Omtata Okoiti v COVI ioner General, KRA &

Others, C}FA;]_Q: ESS@:Z that the
Responr@ ponse stems from a blatant &p
' ighd gbligate to

refus o uphol ﬂ national values whig
' QRSFTAGON and '-/l.‘:- fundamental
f' @ 1aw and respect for

'k{ __.__ 1_‘_1‘!__- case of Rose
- A
bl i L

D
LY L pardetountry Club
AR _ _ oy ';"l

and 17 othe -'-d- B AP K1 RESWRERERR, t ha&IDe Bill of rights
W% s and that the
% Y

e

[V
o

th

l' [ |

compt¥

prifrs I
duaI

Wang

Respondent in addition to%g ittinch s of contract

contravened the Claimant’s righig-idgder 1§ f Rights, and

therefore the Claimant was onstitutional

remedies. gty ;

H
I

45. Counsel submitted that the u Etion of the

a :
- Ui

article 41 of the Constitution on right T Lo U practices

Claimant’s contract contravened & protected by

and right to fair working conditions among others under the

said article while relying on the case of Olga Anyango
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Okello v Registered Trustees of the Sisters of

Mercy(Kenya) t/a the Materj,ﬁal(ZOZl) eKLR. That

article 24 prc"i h.[ggn @ {he Bill of
rights ui aw or where the limitation is re t{a:%q
plied "'iif‘.- of Mep rl"ﬁ.’: Murgani v

,ff S¥1139 of 2002 to
y,

I| L]
oss of one has a direct

justi

46. Cour

"a'.
i
e

I--I--

W LAl 4 lq. ) -v Ll MEGe in the society.
..ﬁ

That ing=<enr= Wﬂ 'g ' Y contravened

N UH rSera

.i.
e \\ S "-iZ-' titled, on the

.
1
‘- L { o II o
.

authority of the s SR s 5. 10,000,000

these funda -,_,,J_

for contravention of those rg1f

Fl .L"'l_ I
47.Counsel submitted that the although the Claimant did not
| el TN
sign the proposed letters of foer, the Respondent’s
subsequent withdrawal of the initially proposed 15% salary
increment contained in the first letter of offer violated his

Al

right to equality and freedom from discrimination under

article 27 of the constitution and wmn good faith

by the Respondent. Notably, the Respondent retained the

same job summary while rescinding the increment and at the
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same time granted higher salary adjustments of 30% and

65% to colleagues with lighter w a
48. Counsel reli L Tb achukla
& anoh@c(spector General of the Nat &5
it th he

s [2019] eKLR to 3

Respotiely ¥ ek, disreg ﬁ"lﬁ.’: > Claimant’s
[ i | 1 -
L] 3 - :
cofffala ". ' . OC " dep W 1rom the review of
. l¥ = d

I_ .
t was selective and

Serv

Rct discrimination

contrarg .-.-r.r... I 4 R "t.,hr

49. Counsel su o g ely infringed

upon the CIalmant t. 1-} -Oy-Fo g .:""q.ll« the terms of

B-subjec fto persistent

his employment contract

harassment, intimidation and*#gigir, trel contrary to

article 28 of the Constitution. That. *“ . !j-. caused the
|
Claimant profound psychological tort H ,._ e prolonged

humiliation and mental anguish |n he Claimant

I .l'
If'j-.
violated his right to human dignit} ’I‘ ,;E ded beyond
protection from physical harm to safe(asee T he emotional

and psychological wellbeing of every person. Counsel relied
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on the case of MWK v Another V Attorney General & 3

Others (2017) eKLR on article the Constitution.
50. Counsel su JBIJS ct further
violated@tﬁrant s right to freedom and se u@éﬂ
ent

of the Constitution. Tk

pte, haras f":ﬂ'f'#l.‘:-'a repeated
f' (T of leave and

II.
thout commensurate

D

person Under arti persi

T
intimidkiR.  codrdiq
— 1. }

BT pgh satia e Claimant to

=
5l

offended the cons

51. Counsel su duct equally

protected every person

. rticle 30, which
slavery or
servitude.

52. Counsel submitted that the right tq ractices was

equally disregarded. The Respondent :: altered the
ko
Claimant’s terms of service, subjectgd R:€ Bidation and

ﬁ ary hearing

presided over by his complainant in Coavgiftion of article

harassment and conducted a .'_'_

47. It further denied him access to the disciplinary minutes,
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withheld his provident fund and failed to accord him the right

of appeal.

53. Counsel Cﬁﬁl‘@’ lru@ ?a ss and
stice were also absent. The sp&p
Juman Resource Manugi&dfl constiteited

¢

adminisix

disrega ed its o

sons directly

'-;. were arbitrary,
Fect violation of the

ative action as

54.Counsel s ! L "'= ect of the

L §

Respondents actid T"' Afst

-.'h"':.' his rights to

equality, dignity, security Of,

ie-perso four practices

and fair administrative actiorrseai#ling appropriate

declaratory reliefs and compensator w,. SF).

"'-"'-.

-II-

RESPONDENT'’S SUB Lh 72 -

o

=
sl
55. The Respondent’s Advocates Mu y '.'F'E‘ a & Kashindi

:,i!: vember, 2025
g

]
=

and on the issue of whether the ClaimaTiesaas,  gi@onstructively

Advocates filed its submissions ,'_'

dismissed counsel submitted on the Respondent’s managerial

prerogative to transfer the Claimant and that the transfer was
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issued as the Respondent’s prerogative as employer and as

allowed by the terms of the Clai s employment accepted
by him and i ﬁl_polju@ ?E?on among
another@ e of Raphael Kihara Ruthuku _\L_Kenya
Revenue Authorlty (2019) eKLR on this assertﬂ of

oo ' e

employer’s prerogative to transfer employee.
v =
56. On the extensive consultation with the Claimant, counsel

MR ST dl N

submitted that the Respondent in compliance with section

Mel o T

10(5) of the Employment Act and pursuant to the transfer

VAT AR ol

policy issued the transfer letter which offered the Claimant

=7 " AN 5

15% increase in salary and he was requested to countersign

i = =

to signal his acceptance. That what followed was several

months of the Claimant rejecting the salary increase and

| | e, Y
persistently refusing to take up the new post as directed by

the Respondent.

57. Counsel submitted that the irement is
-mplated by
=%ection 10(2)
athe case of

Wachanga v Revere Technologies Limited (2024)

KEELRC 2135(KLR) on this assertion.
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58. Counsel further submitted that both the Employment Act

and the Respondent’s transfer policy recognized the need for

. X1 T~
consultations before variation in terms of employment but do
—t %" = A F
not require consent of the Claimant. That this was___t_)ecause
i A
they both recognize the Respondent’s prerogatlve as
e N

employer to orgflnlze its operatlons in accordance with its

unique needs

ikl A

59. Cou '-i:m%l ek A c "._ ic v Public

pondent’s transfer

Msultation reserved the

Procureme k= ﬁ_ Another:

(Exparte) (2024) ” the employers

must be allowed to adapt tq, ORE

evolV foss needs by

arranging employees (throUglsiansicu a manner

consistent with prevailing needs. T *"'-. DS better than
i ""'n-.'
dismissal due to restructuring. That thegks So0M's assertions

el a

that he needed to consent to the ¢ h B G- i satisfaction
are not supported by law. That ."':E'-_ -oted by the
Claimant in his submissions are -._zt!:r-_u because
variation of terms of employment was unilateral by the

employer without any consultations.
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60. Counsel further submitted that in this case there were
extensive consultations initiated he Respondent with the
Claimant reg ﬁ]&gjaljyﬁlS nce with
section .@ the Act and as per the holdlrga &5

ooper

Nzio a Makau ndieki v Nyamosongk

Socie J‘i d ( é

fer anm
rTTNG ‘l ll :
: o

61. Cou '--r-|-1|-l- ﬁ =3 -4!_‘7‘__ twhh; no material

change in JO o _ T Y ssignment as

:"'--.II pport Office as

25) KEELRC

' @kTial prerogative to

Bo be subject to consent

Specialist, Grants

tter g R the old job

description in the role of Tearnstegge 3 B Contracts.

designated in the transf

That the Claimant argued that Mgk ReMd description
L8 ..qlh‘.-l:l..
provided an expanded role including wi l'ii 4 ::1;. e Kenya and
sl

relied on this as the basis for his pﬁlﬁ e B he required

an increase of salary more than the 15% offered by the
Respondent. ﬂ
62. Counsel submitted that the Respondent’'s Transfer Policy

provided that a lateral transfer could be undertaken without
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an increase in salary and such an increase was therefore not

mandatory as provided for under clause 2.2.2 of the Transfer

%vﬁ;[matq}aluis k?@ n the two
job des Ws# The new one incorporated the ﬁq
simp%pandm#ﬂﬂle the old role was |zed T

any eﬁe CIa|1_mant was offered a 15% salary increase set
N el R -

out in the transfer letter which the Claimant rejected.

MW U ST ol N

63. Counsel further submitted that during cross-examination

Mel o N

the Claimant confirmed that he never carried out the new role

VAT AR G

to ascertain if it was expanded from his old role or as

=7 B ISR 5

confirmed by his supervisor that his role would be restricted

Policy. That tja

to Kenya.

negotiated. That salaries of the Respondent’s employees were

based on salary bands and any adjustment was to take in to
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account those bands. That the 15% salary increase was
withdrawn after an inde endj,t eview of the new role
concluded th .fm, igher end

for spe’ h|n the Respondent. The cmf _@‘i
ding.

event rdected thgyinkdrease in salary hence ng&dl
65. a'"'-:t -!' Fesihe fo a complaint
. ] - - T .
Willrs{hq 4T ' o Tl Lp--designation which

f{ e e : o fussions held with the

We ..o yld g e 4 MBS nber, 2021 the
ReSpO '!w o
upheld the .-- o it

despite the acconmio

omplalnt and

: he Claimant
:"'-,Il» refused to

Bsition.

adhere with the directives . r8goert to 3

ant’ S nated line

66. Counsel submitted that thé

manager wrote to the Claimant . 1"'-.4' "n mber, 2021
"l.""l...
requiring him to report to the new Pe: l'iL 0 "!.- e the sector
A sl
was understaffed and the Claimany teshEn dicating the

i,
:..T' Bves had been

.I

-,
. . .t
given. Counsel relied on the case of NG Kaliya v Access

reasons for his refusal to comply withH

Kenya Group Limited (2022) eKLR where the court
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considered the refusal of employee to sign performance

improvement plan form to amoui insubordination.
67. Counsel s ES Clalmant

which a@wt"to insubordination the Clalma ﬁ?
assued a

over first disct ary process where he W&

show '-”"."e- lette Y. ¥ he responded

_I- | =

oy | : AR ) ' gponse unsatisfactory
Respo "
= 'L‘i

Decemig w
68. Counsel s ;,_,4. o il LR O (=hAEd the hearing

It vide email of 16

eduled for 20%"

with his chosen ‘!"- S8 € ._ v ppe hearing he
confirmed that he had indegg g ..'.- discussions
relating to the transfer letterapd# I o tion |etter.
That the conduct of the CIaimant. ST was clearly
would have
taken action to dismiss the CIai 'h ] g rdance with
section 43 and 44(1) (e) where insGiM ris ground for

summary dismissal. Counsel relied OM#Ee .cM8c of Kenya

Revenue Authority v Reuwel Waithaka Gitahi & 2
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Others (2019) KECA 300(KLR) on reasonableness test of

an employer.

69. Counsel sup#gi edh.[ggs \IURS ?E?havmg all
the reaﬁ:a dlsmlss the Claimant on h ersﬁr
gdible grou it

insubordination was a valid and rea :

y Rl warneg e aimant by the
I ' g im against further

took a '.u. ion t

to report to the

70. Cou '--rr??-'l- > 3 —’#1 'h ot IOdge an

. A : |
appeal againsshoiia ) R e O | ""-.«v' role. Instead
Pp g .-"E'-f"'—'- % ¥ | E) .

25t Janaury 2022 from the Claimant’s

avs. Nk

advocates to the Respondent’s provost the Claimant’s lawyers
e, W |
purported that the Claimant had resigned with immediate
i TN

effect on account of alleged constructlve dismissal. That it

by a letter dated

d to provost
lhication with
HR department as required by the 'w.::i‘ i R policy.
71. Counsel submitted that the Respond receive any

resignation letter from the Claimant. That employment

relationship is a relationship in personam and cannot be
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72.

WAL oii M e clpllasc to the invite to

assigned to third parties or representatives as per as
formation and termination is co ed. That the letter from
the Claimant :ITJS S|gnat|on
That th’Qm Prof Macharia as argued by @é&p

was notkn acknowlgdogement of the resignatj

2

S he wa®¥not

the dis€ AR P R O eQt atl-ahy ﬁ gease of Chege

v Timsales Limited (C|V|I Appeal 29 of 2020) 92025)

" A

KECA 1660(KLR) that resignation by an employee with

immediate effect intended to avoid a disciplinary process is

73. Counsel submitted that the Clairrll WIS through a

h Show cause
gosconding of
duties and continued insubordina 103 Claimant’s
advocates responded to the show calressaEtigfby the letter
dated 10™ February,2022 indicating that the Claimant stands

by his purported resignation letter sent by the advocates.
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74. Counsel submitted that the Claimant was invited for

disciplinary hearing on 14" Febryary,2022. That the Claimant
T

did not atten Yﬁ'llgp/ Sc?afd and the
Responr@ a decision to dismiss the T m%@r
e condu®t of

insubordination

vs Reuwel Si oV S # s
(PUPGREr o
. = A& " f . . .
75. On the issue of whether there was constructive dismissal,

Counsel submitted that there can be no constructive dismissal

e, T
without a valid resignation. That the Claimant’'s employment
7 |

ended with a valid dismissal which has not been challenged in
" g

the proceedings and not on constructive dismissal. That if the
:-.IIII- 3

court upholds the resignation the [t fail because

the Claimant did not discharge = of proof in

constructive dismissal that it is the con Respondent
which led to the resignation while relying on the case of Coca

Cola East & Central Africa Limited case.
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76. Counsel relied on the case of Stella Muraguri vs Edward

Kamau Muriu & 4 Others (2022) eKLR that an employee

. T BTV

cannot claim constructive dismissal S|mply because they are

—t %+

faced with a situation that they do not agree W|th
e

Clai refused gomply with the Respop@&t’'s direc

and

g c findl by etter ap f at action may
= 1 P g
A o

}.- ind o g@ded from duty and

-j;&l O ay(

Ws. That this action was

¥ cLiclislmder the contract

Gl B was estopped

77. On the issue T‘“" Jpe: -.H"‘u.' rights
were violated as alleged cogT™S : fthere was no
contravention of Constitutiondisrigg SR Rcspondent

was accommodating the Claimant al’ *vﬁ / ho turned to

I
be unreasonable and high-handed |n llb:‘_. om0 ictating the

> ;‘n

terms of transfer which could n! B " employment

~F"=

relationship. That the exercise of Y LA (1016 S managerial

prerogative could not be said to be a ..-1' offtbf Claimant’s

constitutional rights while relying on the case of Karanu v
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Director of Public Prosecutions & Another; Mutonga &
Another (Interested Parties) KEHC 23055(KLR).
78. Counsel s ﬁﬁ]—n@- jm Artlcle 41

of Con Cjby ensuring that they wer @

ﬂ on the transfer. Thaj é?st
aIIegi viol t_:i. TG [aiman vide evidence
-'o}“’I : T | Vf gonthecaseof

3 -

¥ Others V Attorney

protracteéd discu part fro

i
| N IMocliman Rights & 2

-ﬂ' "";7.!'
umru :hi, Counsel also
oy,

Others w

relied to th|s

et Oxne ofN##hda V Ethics
and Anti- Corru mieSPINon  E209  of

..I .
b an ordinary

2021(2025) KLR on the .v._ ot 103

termination of employment frog

=on Al lens. That

the breach of Constitutional rights ‘*-,.. O TS\ e .

i
"

o~
79. On the issue of whether the Claimant l!b* St cd to reliefs

i &
sought counsel submitted that the [Cl3 il MRe not entitled

':EI #°to prove his
=

. ] T

claim and the same should be dismiSS#e=V ¥ costs to the

to the reliefs sought. That the Clafg

Respondent.
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DETERMI
80. The Court 3 tllq@ ?-é ence and
submiss@C{ounsel has become of the vié &P
vhether™the

requirest to be ded in this matter

respa '"‘."t had j 1% iQetiicre asons tg if-,#:- the claimant’s
E-- _ e ] {‘ pgrcr the respondent

b ditions that left the

ce constituting

00 ﬁ ik the claimant
-,
Ao%gsue would be

what heads of com rietioh .. ' :'"-.Il-u

81. However, there is the kst inating the
claimants service, the respont@pie¥i R ONstitutional
rights. This issue has been delved inh *-. £ ases. In the
case of Anarita Karimi Njeri v AG_r | LR 154 the

Court stated as follows:

g

Seeking redress

...we would, however, again stress tha ,i--
pference to the

from the High Court on a matter which
Constitution, it is important (if only to ensuraEEE-irsy 3; is done to his
case) that he should set out with a reasonable degr&l#f precision that
of which he complains, the provisions said to be infringed, and the
manner in which they are alleged to be infringed”.
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This was also the position in Kamlesh Pattni v The AG

[2001] KLR 264 and Mu atemu -vs- Trusted
Society of "I

82. In thl.Eo)IG‘ar case, the claimant was traz rreV&

differenff depart

hich he considered JgiEg#ent fron™ his

f"/#:- sibilities. He
!" B position yet the

Il
lateral transfer and no

as required. The

mﬁ‘*
IRT T e 'il.'b ndent dld nOt

s G "-h.-' resign which

:"'u_ll the respondent

claimamd

AT
take up the

commenced disciplinary pregageh .. g claimant on
account of insubordination ané-ga§ ¥ B tics. At the

conclusion of the disciplinary hearing %R gL !_=- ent took the

T

decision to terminate the claimant’sfc&tsctll He did not

el ey

appeal the termination. It is notl'i Rrhe claimant

participated in the disciplinary prodgl % response to

the show cause letter. e
83. From the foregoing it can be reasonably concluded that

nothing extraordinary happened to the claimant outside the
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84. Further,

contemplation of his contractual relationship with the

respondent encapsuled in hII ployment contract and
employment u invoking

prowsm@g constitution regarding J tl@pf

Matnot sati%fied

constitupional rig he claimant has there

Ka_{ ing W a reasonable

§Ptains, the provisions

conW 3 L.;-.... A doeen infringed, and the

S in d'ki .

the res O
fly

2N

lacen infringed by

ad
e case of

Communication 5 Others v
Royal Media Services Ltg & Y at paragraph
256 that the principle of avoidames; B oLt will not

determine a constitutional issue Wh RS i D ay properly

be decided on another basis. Additiong

HR
* H

case of Sports and Recreé

amission v

Sagittarius Wrestling Club and A ated that:

T
I
“...Courts will not normally consider a = "1. tkional question
unless the existence of a remedy depends upon™® if a remedy is
available to an applicant under some other legislative provision or on
some other basis, whether legal or factual, a court will usually decline
to determine whether there has been, in addition, a breach of the
Declaration of Rights..”
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85. From the foregoing, the Court is not satisfied that the

claimant has demonsgrat any}o ti r;g is constitutional

rights to war@ elévation of what

yme t

it is a

simpte ispute to a constitutional ques

compl S raiseg ccessful are atered for by
i
e g
his emp o'; entAo ._.'. , r the

|mant was unfairly

86. Mn tha - o]
nated, 0 -
S S
evidence 3

cIaimanm *"

nsidered the pleadings,

_‘.ﬂ.f' oted that the

2 ﬂ.,.:it,h Bspite several

requests by e he transfer was a

promotion as it entc¥ig for which the

s demanded

by him. The respondent howeve| al the transfer

A

Yebg ™

h\s
o

was lateral and was not a promotlo"h y event, had

offered the claimant a salary mcce.lrh iu'__, % which he
1%

rejected and never took up the trangfg
-.'1‘

87. Counsel for the respondent is rig

_‘ ting that the

"

claimant did not have the right to dictate to"the respondent

managerial decisions. In any event the claimant never took up
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the assignment in order to see if it entailed additional
responsibilities as alleged but dgpi y the respondent. He
instead chose 9“151; ?jurtolign?\w ered was

Qlt was done through a third Jd &‘
lation ofsdiEEkiplinary proceedings &8LEst hi he

iy ;
M refor ' “isaa /l‘j breponderance

_. \

ineffecti

cont

Court

of g r 0 S=I e ' gt of the claimant’s
¥arried on valid grounds
er, the court is

.'.j gon was carried
\ -, Y
_. 1 iy o )
out through .48 i - K 1 Sp = s
I EENIE. - ot
88. In conclusion th&{ourtfinds B Without merit

and the same is hereby djisWissed . k

89. It is so ordered. .

Dated at Nairobi this 30th day of January, 2026

Delivered virtually this 30th day of January 2026

R

Abuodha Nelson Jorum

Presiding Judge-Appe
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