REPUBLIC OF KENYA
IN THE EMPLOYMENT & LABOUR RELATIONS COURT AT

H%OB Ou S ?1
iiii‘%@ﬁ LIMITED....cnmununrannas! [ O@

RESPONDIENY

IEPRE*Of the Magistrate’s
=t of Hon. T.M. Olando
limani MELRC Case No.

(Beindgls
Cou

1. Through o R0 dUg +a- j ebruary, 2025

the Appellant ARRE gl 2 Qe 45, 7 nourable .M

i. by awarding

&,
N

the Respondent ex gratia pa} the absence

t @
i s e
=]

V&

LY

of any contractual, legal or sta 5 for such an
. r
award. :-..I'I'

!

ii. The learned Magistrate misdppis

3_.;,._- & lhe principles

governing ex gratia paymen '3"'1 wiilh ‘to appreciate

that such payments are discre @iid not legally

enforceable.
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iii. The learned Magistrate erred in awarding the Claimant

the costs and mter t of l§en after dismissing

his cla Q ?;Z—
3. The App ed that this appeal be allowe ts o

LIt an he

Appea d the edings in the lowe

judgme '."'.l_- : Mtling ex gratia

4, Tp Wa s 'disdddel 7 BLibmissions.

--‘

5. The App u-f--n‘#mq jany Advocates
A

wh’ A
filed wrlttens .,P ~eg ".E ;_._-__'_- 025y

6. On the issue of wh

2 A
Lok

& Lokl -.H"‘n. in awarding the

Respondent ex gratia payrigm

despitas gence of any

contractual, legal or statutory Dagis i@r sud ard counsel
L |

1)
i,
-t

submitted that ex gratia payment *l-.“ ~ tionary and

gratuitous. That such payments do notlctseA

m any legal

That the ex

obligation and are typically made o

gratia payment could not be cIaime s} of right and

i,
was not enforceable in law unless it ST/ @N an express

contractual provision, a statutory obligation, or an established
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and binding custom or practice within the employer’s

organization. l-‘ lSN
7. Counsel relie onlg—_‘i % of Benson gft;;ire v
Kivatj# @& Another (2013) eKLR on definition @x

gratia pgyment a Black’s Law Dictigpafiaill on the case
jnale De Tele

(2021) eKLR that

his claim befofEEcrimie ol -4 EN admgs were silent

%

on such relief and no & Lplaced before
the court to suggest that an @ ' ' as due. That
parties were bound by their pledt ourt cannot
grant a relief that was not Dleaded nor

substantiated by evidence.
9. Counsel further submitted that the *.= ressly found

that the Respondent had failed to pr for unlawful

a

termination and proceeded to dismiss the | pr|n Mal claim. That

the court therefore erroneously proceed to award ex gratia
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payment of Kshs 126,546.90/= which decision was not

supported by pleadin

established rlnl

atter :
I

emplQy

10. CounSgl submi
1L
[ 1.

y/
=
NI

confermem—et8

e
law. e

11. On the issue of whetfé

Respondent the costs and %

upon an Fﬁ al fothgh

ald eV| GIS:] contradicted
vernlng }.Co'

hat the court failee-Tamllentify or rely

fan award like a

S company policy or

ision. That without such

-

U NtEclM o a gratuitous
- -,

R R dings and the
”'-'!'-..'
s
o,
L

AR awarding the

e.gE_ of even after
e

dismissing the suit counsel submssgd §ih AENESREE \vcl||-settled

e
principle that costs follow the event dnda

. F
ordinarily entitled to costs unless there i h,_ pd reason to

depart from that rule. That in this cakg '
was dismissed in its entirety having k.

reliefs sought. That despite this the trial cou
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e any of the

proceeded to




award him costs and interest a decision that lacked both

factual and legal justifi d!-‘ Uﬁ
12. Counsel relfed ‘% ion 12(4) Jﬂﬁ t and
Labo @ns Caurt Act on the discretionary pow%
|

in awardagg costs, the said discretiop-sticalibe exercised
1.E .
judicially A in qa¢ e gt a inciples of law.

;I

stributors Limited V

202 1) (2024) KEHC

ia" on the court
Iy

g |Ied to offer any
N !

. . N
reason, judicial or othemglisg=far ilaNd interest to

a litigant whose claim had beds e absence of

reasons renders the exercise G ticrogabitrary and

inconsistent with both statutory guidéh 3 ial authority.

RESPONDENTS’ SUE

14. The Respondent did not file his §l gﬁ 3¢t the time of

preparation of this judgment despite ant filing an
affidavit of service of their submissions to his a®% cates

DETERMINATION

JUDGMENT APPEAL NO. E160 OF 2023




15. The court has considered the grounds of appeal, the

record of appeal and S|ons ﬁl d S counsel for the
Appellant her to analyse rz_:f

16. settled law that the duty of
appellaty : - nce in the
subordingt® _ jts and come up
wi ®as held in Gitobu

Imanyara & 2 others v Attorne General [2016] eKLR,

Coom F IR

the Court of Appeal stated that: -

el N L

“[Aln appeal to this Court from a trial by the High Court is by way of
fre o ..i!-“-.:ﬁl— et
retrial and the principles upon which this Court acts in such an appeal are
B

S =t s
well settled. Briefly pqlt;,_ they are that this court must reconsider the
LT e T
evidence, evaluate it itself and draw its own conclusions though it should
. R " R .

always bear in mind that it has ne:ﬂve;seen nor heard the witnesses and

should make due allowances in this respect”

17. In this case, the Judg ourt was a
declaration that the Claimant failed to:p 4N o balance of
probabilities on unlawful termina’til.lglln.l.r ‘ Magistrate
§26,546.90/=

terests. The

Appellant being aggrieved by the judgmnt appeals on the
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Judgment award of ex gratia payment and costs and interests
awarded to the Respondent raising g 3 grounds

<1 DL JUIN T

18. The court finds that the grounds will be condensed in

[ et gt iy
to two issues namely: -

"":j I
: a.  Whither the trial court ger
:

awarding the

K

ent of Kshs

t erred by awarding
R liiie (s of the suit.

Whether tk . 1 e tﬁ,‘ 5 Respondent
ex gratia payme 4 7h S RS - -'b‘,\‘

19. The trial cORf-S g HEwmac . X grat/a payment
. .

which to this court NotEd B n = Y e pay for the

years worked. This court noteg h % htended this

amount to be service pay the sdng e applicable

i
since the Respondent was a member """-‘“'-. per section

[

Ih_
it
l.L

. :__.

[ l’.? 4
i Yug bers of NSSF

,"'i..

]
i
Ll 1

35(6) of the Employment Act which aygle

from service pay. Black’s Law D|ct|

I €X gratia as
follows: -

Out of grace; as a matter of grace, favor, or i i gence;
gratuitous. A term applied to anything accorded as a favor; as
distinguished from that which may be demanded ex debito, as a
matter of right.
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20. From the above definition it is clear the same payment is not

of right but of ﬁﬁ{gur&@@?& espondent
claimed t he memorandum of claim a s%y
‘ 0 g he

but tr%was no nce supporting if he Fromis

hoigia v NCR
"

e Court held that

Workers v

: : : vE A
Nation Media X ol i CEEURC 589 (KLR)
. W S
e
- ol B
the court stated as mQlkhgseda
,L_II e " w
“Ex gratia is not provided for ':'* the lawig Ris defined in the
concise Oxford English diction3g W)11) ediMe h reference to
payment) done from a sense of mor ligat than because
of any legal requirement. Black’s Fagr<ctiona ion defines ex
gratia as a favour; not legally necessdMgaRd ' payment as “A
payment not legally required”. . 'lu.'. S
22. From the foregoing this paymerit TS o[y binding
L=
iy

X8 among  the

Mooy ment: -

[ "II

although recognized by the Empillgqyl 0L
%

considerations to be taken in to ac§g ' RcMgection 49(4)

LR
when the court is awarding damages - il
.l

mination the
= T
same is discretionary. The Respondent neve®™roduced any

evidence either the employment contract or policy or practice
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of the Appellant or statutory provision that he was entitled to
the same. The Responde was entitled to ex
gratia payme an&_ Mﬁgverturns t Cjﬂ rd of
the s% ent _6'

Wheth& "'i-' he arding the

23. . s . ¢ M costs and interests of

REsm@ndent not having

m-‘ﬁi BuUrt notes that

-.._. gll-established

proved --
the tr|al cour
principles that cos ‘l’_u Rt ""-.v;. ore meant after

finding that the Responde Ko then there

was no way the trial court woulaggydgd hi Whereas the

court has discretion to award costs | g, ¥ 12(4) of the

L

"5.
'I-
.ﬂ

|.

Employment and Labour Relations Coupt 'L TR Msame should

NS

be exercised judiciously.

24. In Jasbir Singh Rai & 3 others
4 others [2014] eKLR, the Supre
issue of costs. The Court stated: -

L TREOEh ingh Rai &

I |
jscussed the

" i
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“that as a general rule, the costs follow the event and the Court must give

reasons whenever costs do not fol the eyery.

25. In this caﬂ eh‘t;reiouﬁbﬁf ial court

why c%jc not follow the event yet the Respond%e
|

was dismiissed app t which this

court F‘__
26 e |

om the ex gratia petis

| A
rturniéo ¥ ; i

Ad merited and is

ring the costs of this

-

5 %
L 4

Dated at Nairobi this 30th day of January, 2026

Delivered virtually this 30th day of January, 2026

Abuodha Nelson Jorum
.HL- .

Presiding Judge-ApF
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