REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATIONS COURT
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1. The Claimants through'ﬁ ive Memorandum of

~ II..';‘
Lﬂ. nter alia as follows: -

TN

Claims dated 30" June, Z-QIZ'i

a. The Claimants averred th§
different positions which @
from May 2015, Andrew Mb.
2006, Abdi Rahman as a
February 2017 and Kenneth AKO
Supervisor as from April 2006.
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oY nt had employed them in
®ngi as an Accountant as
fice Assistant as from April
pservation Agent as from

#n Air Operations & Cargo

Ia
-
'I-



b. The Claimants averred that they were each placed on 3 months
probationary period and were entitled to monthly Basic salaries of
Kshs. 50,000/= for Denis and Andrew, Kshs.92,000/= for Abdi and
Kshs. 60,000/= for Kenneth 24 annual leave days per annum for

the first 5 yearg.of se 8 annual leave days on subsequent
F’a e for nd medical benefits for

ants averred that they eir duties and
on5|b|I|t|es faithfully and were never be disciplinary
or procedures.
d 4™ Claimants averred RiRcir salaries were revised
ears and as at Jg F"“p and January 2017, the 3™

i #‘ BFearning a basic salary of
(‘ pgiet January 2017, he was earning a

his salary was revised through the
7, he was earning a basic salary of
BN Kshs. 95,000/=.
e year 2018 and 2019, the
o WES their salaries and benefits
a®.lary 2021, the Respondent
21| atsem ¥ basic salary arrears of
/=, Kshs.1,110,000/= and

"
L]

h. The Claim$gt ant to the Respondent’s
assurances, theysl feir place of work till when
the Respondent stspentied thei with an undertaking that
the Claimants would“misugie wvorK I th's time.

i. The Claimants averred DON A pressing, the Respondent
summoned them to a co 1- ing” on 10%™ April, 2019
where the Respondent bd  and admitted its
indebtedness and required” i1 -.":ra ts to sign a settlement
agreement in which tn;_e..l I.R .’-m undertook to pay the
Claimants’ 2 months’ salafyl, 1380 gy for every year worked
as well as leave days. .

j. The Claimants averred t '{-.. oo dent failed to honour the
agreement and that the sa . ":h.__ was illegal as it purported
to deprive the Claimants of triey PR IBIthat they were entitled to
as guaranteed under sections 26,

,28,29,30 and 31 of the
Employment Act.
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k. The Claimants averred that the agreement was unconscionable and
illegal as it was signed under duress and coercion and without
freewill of the Claimants.

I. The Claimants averred that the Respondent’'s actions constitute

wrongful and struct regination of their employment contract
and the CIMimaljts are ghtifledjto ation.
2. The@ a i sh dEon following against

spondent: _

declaration that th pndent  wrongfully and

ofstructively termingteq ®imants’ employment and
. ermina

g -

pved to the Claimants.

@M S notice.

Amants.

/ rongful termination

es the Claimants with a Certificate of

Wwrul, irregular and wrongful.
-

the proceedings and

; EVIR
4. The Claimants’ cas ué'g-hea st May, 2025 where

Dennis Mwangi Gakure th & Cld ':-._

L % e, 8
CW1 on behalf of the rest off '{""
r

herein testified as the

ants. He adopted his

L i‘_
h S
I

witness statement and th "-. of the Claimants, the

documents filed with the clgt Mevidence in chief.

|
o
E
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5. CW1 sought for declaration that their termination was unfair

and they be paid compensation and terminal dues. That they

should be |ssued.t-’h CTtTli;f service.

CLAIMANTS SUB
Clalmants Advocates Oringe Wa Company

ﬂ ted 9" JUly, 2025. On
é her the R .-' s dismissal amount to
T UGET g nation of the Claimants’
J & that the Respondent’s failure
Ind benefits, coupled with the

WL I. 5 NI e |
a —"ﬁﬁ hht to be heard directly
l‘ll_‘.’.l -ﬂ (.‘ a
_1 g "Ié-i.l'

Advoc

-"-' e iss

ed written subm|55|

ent dismissal of service

7. Coygstsy oriny —""-' he case of Aviation &
Allied ’d ion SCelA irways Ltd & 3 others
'11.. k] ’ o y
[2012] to SH#D "'- '- that
Claimants without Mall0wing fail

andent dismissed the

res for termination of

employment and fdurel jto. 8 - Vvalid reason for

termination of the e_ in, Vg u.h mounted to unfair

I'-.

termination hence unconstiig -{'n
"sﬁ 's actions suspending

8. Counsel submitted that thqu{
and dismissing the Claimiantyyi™ i disbursing their due
N

salaries, without valid ='33._ manifest breach of

statutory procedure amou ""';-. tant contravention of

sections 41 and 45 of the Employme ct 2007 as well as the
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constitutional rights to equality, fair labour practices and fair

administrative action enshrined in articles 27, 41 and 47 of

the Constitution.

9. Counsel sub thathij t neither established a
just Mﬂ? S iﬁf process in a
ﬂ s raIIy fair manner. That the same @ to unfair

and unla |‘f termination of the Clai 3

Bl On t IFue of whether k¢
11w | .
:". mis B 91, ' Yf‘

r-."""" pondent’s actions of

¥ termination of the
iy el submitted that the

Bghout demonstrated a blatant

al rights of the Claimants. That

id 3
1 o N B e S ol e vith a mere promise of
| (1] l""j | '.:‘l..' .ﬁ

dent acknowledged its

mdebt _ﬁ qr'- Ilt"_‘:u forced them in to

sett -"- NE <i® e Es sdid not honour them hence

‘--l

L -
i Y

making co .". 20PI0 N ¥

ainable and constituting

ction® . Employment Act on

N
%

11. Counsel relied on artic

a direct violation

timely remuneratio

e Constitution and the
bchab Brothers Ltd
t that an employer’s
failure to pay salary is a f pf-ach of contract and a
criminal offence amountin§ M ive unfair termination

of employment. ¥
12. Counsel relied on the ca%Se @lter Ogal Anuro v

Teachers Service Commission [2013] eKLR on both
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substantive justification and procedural fairness before
termination. The Respondent produced no evidence of
misconduct or poor performance to justify the dismissals.

13. Counsel su Lﬁax u s were never afforded a
falrﬁ h; nEﬂ p cedural fairness.
@ re denied any opportunity to p nt case or to
% eal tifg Mecision to dismiss them, JIhi egfﬁﬁs omission

§contravention of g -(F""' of the Constitution of

as a g
to fair administrative

8 dismissal of the Claimants was
terly irrelevant to any legitimate
o, SN non-payment of earned

T 4 . e
BN B ‘ﬁ: ",‘,ﬁqﬂ o nstructive dismissal.
15 Countér q&? v

e -

Tuksi-L.StT Y= ] i LR to submit that where an
=A% I.' . "..

employer ¢regtas e

E o '}; filSamba Mukala v Ol

L

Wconditions, an employee

is justified in trea G Bthe cor . ving been repudiated
by the employer. ey P :

16. On the issue of whet e i
'||.,

ent's coercion for the
'|.

h.._lL
fair labour practices under a RN 1(1), 42(2) and 47 of

Claimants to sign a settlememy he Claimant’s right to

the Constitution of Ke |I.'| : submitted that the
agreement was null and e Q- Respondent having
forced the Claimants in .3 ' Jreement hence it was

. =k
Ly

not freely entered into, obtaM™s & duress and coercion
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which went against section 10 of the Employment Act on
voluntary agreements.
17. Counsel relied on the case of Elizabeth Washeke & 62

others v Aigte twj U Another [2013] eKLR
EL S T t of statutory

> ent rights to be valid, it mu t red freely,

d with full knowledge ofthe con 'gjences Any

procured throug , undue influence or

P> trite law that statutory

efits accrue by operation of law

d away or waived, particularly

o Loy Ly of bargaining power or
. ,_ tt :-i.;."' circumvent statutory

s not only undermines the

19. Coungél" _ﬁ.}‘ﬁ op
Ao ¥

—'—#’ A
profeet m.q‘ QUGS

R

integrity o E; 'v'-':;- R Nip but is also contrary

the Constitution and

to public pollcy B Metter am :

Employment Act ’i.,._o-' ONstre
o

Union of Domestic, Hotgid EEN

the case of Kenya
nal Institutions and
ch Hotel Ltd [2017]
ract out of statutory

t n
Hospital Workers v North'Wiohats
P s
eKLR that no employer s
minimum standards. Wy

Y
20. Counsel submitted that i

during the so-called con St _, eting the Respondent

ME:ring genuine dialogue

sought to exploit its positiofrgeEeUi®rity to extract illegal

concessions from vulnerable employees, contrary to the
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principles of fairness, voluntariness and mutual respect that
ought to govern employment relations.
21. On the issue of whether the Claimants were entitled to the

reliefs Tﬁhdlg MnSIiT to unpaid salaries,
it d compensation for unfTair milfagion, counsel
% led on tions 49 and 50 of the ] ploym Act and the

AFMose ol reight (EA) g ; Benson K. Nguti
y- e | 7
LR % #- St \where termination of

a1 infair, the employee was entitled

4rovided including all accrued

e o
—'@ﬁ duch termination.
A

__-L' :"\"' the case of Mary

fbrocedures in law and
contract were igno ad ; ee’'s employment is
unfairly terminated, the ré Yy payment of all unpaid

b LY

dues and compensation for. uniEvaSTRsa .
r

e 2
ey 5 s

VRN

DET

23. The Court has review %‘:’-ﬁ. dered the pleadings,
-.'q‘

. . . . , |
testimonies and submission

ey
= __
-

o o
support of the case. The court has alS8 considered authorities

| for the Claimants in
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relied on by counsel. The Respondent did not participate in

the proceedings but this did not stop the court from

determining the attemﬂ
24, T@&rLr nat tSre}ﬁfc)
% etheg the Claimants were constructivel ated by

Respon i

L0 the reliefs sought.

rconstructively terminated

existed employment
~'- and the Respondent
employed in 2006, Dennis
was employeth, M= N, 12017 earning different
salaries as shown aliye,
26. The Respondent failed

ant’s their respective

salaries between 2018 an'a A accumulated to the

=

: ",
various amounts claimet /i aeBClaimants.  First the

Respondent suspended tidg in March 2019 on a

'I-.I.l

promise to resume in a mo bnly to call them after

o o
the said month for a consultative meeting held on 10™ April,
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2019 to settle the matter. Whereas the Respondent

acknowledged its indebtedness it did not honour the same.

27. The suspensior\fﬁ:hejitrt followed by the consultative
meﬂj"_ﬂ&. ttfEmie aire?’. t  which never
@erlalized leads to the conclusion th%espondent

acted |

faith and aga

Jour practices despite

BMoimants ik @ carned dues.

I® Employment Act places the

Iustrate that unfair termination

-"

g Ustify the grounds of

b
'.',' ::HIE-.H. that the indefinite

- i |
iy a2 )

19‘.!'. ent which was against

-;-‘; Rt the Claimants were

the law
constructively di not continue with

employment relationsihg ¥ gn i Sondent refused to pay

. . b T :_j-.
their salary, had suspendag "'-"I.H'.."‘_-_

":u. e first place invalid.

even failed to honour

the proposed settlement WQII

29. The concept of construgki | was aptly articulated
by Lord Denning MR in avating (ECC) Ltd v

Sharp (1978) ICR 221 as follows;
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“If the employer is guilty of conduct which is a significant breach
going to the root of the contract of employment, or which shows that
the employer no longer intends to be bound by one or more of the
essential terms of the contract, then the employee is entitled to treat
himself as discharged from any further performance. If he does so

then he termimgtes th y reason of the employer’s
cond }B‘ SI I

e court is guided by th ag.{th Cola East
frica Ltd v Maria Ka i |gagé15) eKLR,

rt of Appe ¢ contractual approach
=
' OIS - B enunciated the guiding

ftal terms of the contract, causal

on, and the employer’s conduct,

_’éﬁ \ and absence of

acquiepfe E _.- 4.'."__1 others.

a'-'.l- w e
31. I TRTS Eage solt ol Mpants never resigned they

'ﬁ. 3 " %
- R - L

were suspenddd¥hdefinitel

grued salary was never

aking the continued

paid despite the setténieg ag

-

working relationship unte -i onstructive dismissal.

L8 |
The Claimants had a right to & y remunerated as per

section 10 of the Employ

1 |.r
Nt
B E
32. This position was judici it&c "W the case of Metto v
'I-.I.l iy

Mediheal Group of Ho

ause EO052 of 2024)
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[2025] KEELRC 2734 (KLR) (3 October 2025)

(Judgment) where the court held as follows:

W/thhold/ng of Iary t _the core of the employment
relations I ec &H ?lgvment Act obliges an
tRely fa and subsection (10)

i s #Maifure to do so. Furt ticl the Constitution
es every worker the right to fai @ ctices, which

ludes timely payment of wages.

|
In Nijlafliti v East African_SHl3l Express Ltd, ELRC

fﬁ"" .

:ELRC 2064 (KLR), the

BF salary for three months was
ctive dismissal.

ey the Claimants accrued
_‘# ent agreement it failed

to working relationship

jces were therefore

Whether the Claimants ptit M cliefs sought.

35. On the prayer for compensétio for unfair termination of
employment, having found that the Claimants were unfairly
terminated the court therefore proceeds to take in to account
the considerations given under section 49(4) of the
Employment Act on the nature of the termination and the
period of time the Claimants worked for the Respondent. The

1t Claimant worked from 2017 -2019(2 years), 2" Claimant
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from 2006 -2019(13 years), 3™ Claimant from 2006-2019(13
years) and 4" Claimant from 2015- 2019(4 years).

36. The 2" and 3™ Claimants who had served for 12 years which
was quite some long time will be awarded 10 months salary as
compensation for unfair termination while the 1% Claimant and
the 4™ Claimant who had worked for 2 years and 4 years
respectively will be awarded two months’ salary and four
months’ salary respectively as compensation for unfair
termination. This court takes in to account the nature of the
termination which was constructive dismissal at the instance of
the Respondent in awarding the compensation. The Claimants
are also awarded one- month notice pay since they were

terminated without notice.

37. On the claims for leave and house allowances the same are
continuing injuries under section 90 of the Employment Act
which the Claimants ought to have filed within 12 months after
the cessation of employment. In this case the Claimants who
were suspended in 2019 March ought to have filed their claim
in March 2020 but they filed in June 2021 which was past the
limitation period. These claims therefore fail.

38. The court is guided by among other cases the court of
Appeal in G4S Security Services (K) Limited v Joseph
Kamau & 468 others [2018] eKLR the court held as follows:-

Regarding ‘a continuing injury’, the proviso to Section 90 of the
Employment Act requires that the claim be made within 12 months
next after the cessation thereof. The learned Judge did not determine
when the continuing injury ceased, for purposes of computing the
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twelve month period. In the absence of a defined period, the learned
Judge erred in concluding that the claims had no limitation of time.
Further, upon the claimant’s dismissal, any claim based on a
continuing injury ought to have been filed within one year failing which

it was time barred.

39. On the claim for service pay, since the payslips showed that
the Claimants were members of NSSF which is an exception
under section 35(6) of the Employment Act they are not

': entitled to the same.

40. On the claim for accrued salaries since the Respondent did
not take part in these proceedings and there was an attempt to
settle the matter shows the Respondent accepted his
indebtedness and the Claimants are entitled to their accrued

T salaries as prayed. This is technically the issue which led to the
Claimant’s constructive dismissal as they could not continue
working with persistent failure by the Respondent to pay their
salary. The Claimants are also entitled to certificate of service
as per requirements of section 51 of the Employment Act.

41. In conclusion'tHe found merited and are
hereby allowed with &
a. Abdi Rahman

i. One Month Notic Uy ; .Kshs 92,000/=

ii. 2 months for unfair
termination........ s 184,000/=
iii. Accrued salary.... -.Ehs 2,640,000/=

TOTAL

b. Kenneth Akoko
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i. One Month Notice pay................ Kshs 121,000/=
ii. 10 months compensation for unfair

termination......cveeevvvenemrnnnns Kshs 1,210,000/=

boya Chieto

e Month Notice pay. .Kshs 77,500/—

ASation for unfair

... Kshs 775,000 /=
- I Kshs 1,100,000/=

2,500/=
N
..Kshs 77,500/=

-I‘..
g ompensation for unfair

k.

T, ot % ..Kshs 310,000/=

iii. Accrued§aTagy.......... Ehs 2,220,000/=

TOTAL KSHS 2,6

e. Claimants to be issue@ te of service.

q I'h

42. Itis so ordered. 'l;l"'.'-'..
L T ¥

Dated at Nairobi thls 23“‘| day of January 2026

Delivered virtually this 23™ day of January 2026

Abuodha Nelson Jorum
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Presiding Judge-Appeals Division




	(a) Whether the Claimants were constructively terminated by the Respondent.
	(b) Whether the Claimants were entitled to the reliefs sought.

