REPUBLIC OF KENYA

IN THE EMPLOYM D L BUSL ONS COURT
I:ﬁmno TI

APPIAL NO. E138 OF 2025 0_6'

YAMBANGR ANGWENY........ ol .. ........

(Being an = - of Honourable
Tom Mark OHARAS 1Mo S fvercdizthe 16" day of
April 20 s -:; R '."'i.:.'”

lMay, 2025 the

appeal o
" W‘I'nol_e d
Honourable Tom Mark Orlando deIiv i O :._ ril, 2025.

i..
R,

2. The Appeal was based on the grounds L %

P 1 4 Il:-"
i. The Honourable Learned Tr:"l‘n
and fact by failing to consideft ' qi‘..,

1. Through the Memorand %

Appellant appeals against udgment of

ollerred in law
's facts, oral,

written submissions and doc '..'i& ence adduced

B
~ i onclusion.

before the trial court in arriving al
. ]

ii. The Learned Trial Magistrate erred in and fact in
finding that the Appellant failed to prove his case on a

balance of probability on unlawful termination.
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iii. The learned Trial Magistrate erred in law and fact in

failing to consider that t ellant's employment was
terminate vall 31 reach of the
fair p ce& ﬁ under Sec s?‘l.P 45 of

. pyment Act, 2007 thereby arrivin %

erred in law

3 e Appellant's

eby arriving at a

Magistrate erred in law

,.l‘ ah itirl e that the Respondent
all ﬂr. et -ahV "8 e ptary dence in support
. e

A'g 3 ___ﬂ hg at a wrong

fan‘kE& E B hl
The [ Yo', A

d ‘th-1aw and fact in

vi.

failing™ brdy the' APPCTNRC NG 2/ dues resulting

& k|
a-tlon M T

3. The Appellant prayed the Appesfbe aII

Honourable Trial Magistrate's jitgpgent G BN d delivered

from the unfai

- =
d

fcosts and the

on the 16" day of April 2025 be set as *v

N

rety.

4. The Appeal was disposed of by written s
APPELLANT’S SUB}

5. The Appellant’s Advocates Samuel
I |
filed written submissions dated 6" OA&

g OP. Advocates

'q:["l- 5 and on the
i

issue of whether the appeal is merited counsel submitted that

the Appeal is arguable and merited for the reason that the
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learned Trial Magistrate erred in finding that the Appellant's

employment was rightfullyffermin t ecision was not

supported b @Ahﬁ‘o“the Respor‘!Sj-l

ﬁmtted tt the duty of the first appel @
m

5 own finding

was to kgacVvaluatg g

1.8
L
i.

and reli¢SsRn the

- v Associated

®"A123 and in Peters

ak

WL g - =
7. On the iss > hre st _‘ﬂﬂ," is case before
= 'ﬁ-.,,
Sy . " :

the trial ghscheu@itted that the
S
Claimant's inated unfairly,
L .H
unprocedurally and  WithRsi O . That the

Respondent did not comply Employment

Act and the case of Walter OWall A o
B,
Service Commission [2013] eKLR 3 147-5.,_1 ent of both

Teachers

o 1..-'

# "'-u. airness  for

r
substantive justification and

termination to pass fairness test.

|"
_._‘-H.
i

unfair termination where the reasons for ter

L
8. Counsel submitted on section 45(4) amounts to

T
ation are not

valid and procedural fairness was not met. Counsel submitted
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on the issues that the trial court failed to consider these
parameters thus arrivigg a hew n c n

a) That the A elm h’L‘oned by thSej:{
lE}ppella It herein worked diligently for t%

b) Thatt

and Was never pe¢rfinvolved in any diseklal issues with
1.E .
T :
the R¢d -
L]

;I

N cross-examined and

iIed to prove that the

# 5

tures produced

Iant and that

was the tes F-""-'T-_.,:' A
d) That the CCTV foot3 ;:-,- % L Appellant was
not clear to identify the A the excuse,
that the bicycle identified in T Inged to the

Appellant;

e) That the Respondent did not f
T

ofl -,; ertificate of
h)
electronic evidence to accompany # O hphs and the

e provisions of

ol
L =k
i

Section 106B of the Evidence Act as

CCTV produced. This grossly VI

.
ey were not

accompanied by a Certificate of Electronic Evidence and as
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held in the case of Selina Vukinu Ambe v Fernandez

Sajero [2021] eKlﬁl U
9. Counsel also rea_ e court a'Sa?ﬁ{ John

Lokit2 |nyo v_L.E.B.C and 2 Others [20

which "gddressed

question of admjssitiialof electronic
i1 :
[

records :,; Bt the trial court
in FoNCH sl 1N Awhdli n it ded duty, stated that
A dlieved I d did not rely on what

-

_’ﬁiﬁ“ complied with

oy n‘:}h Mps terminated
-I‘..
he Appellant stole

was produ

everythirg—s

unfairly. ThatEEkc Ty

%

batteries yet no evi®& d before court

and the witnesses confirmed een charged

in any court of law.
10. Counsel submitted that it was o,"'.ni.:?; ere was no

valid reason given at all over the te bt ""La he Claimant

I ".

from his employment. The Responf¢

-.'1‘

valid reason for the termination of tha AR cmployment
al

as required under Section 45(2) of the Employ

'4_ BOWP establish a

.
5Nt Act as well
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as procedural fairness was not adhered to as was confirmed by
the Respondent's reprgse t|ves u n s xamlnatlon
11. Counsel rel X&Ll of the itions
r@ termination of employment on g¢

precede

misconGaict (incl

gross misconduct).ed rformance or

physical ity P Rg®llkeli Mo thers the case

°

sec IOoNn on

IYA VS OPERATION

IMITE dherence of the above

ﬁf’ = QA

f-:ﬁ" i F e E

SYNGENTA EASFS "‘ ‘ b USTRIAL CAUSE

12. Couns

NUMBER 1476 OF ZOWINs!

L
*at wil MR cre employer

at willl

1.‘-

is not supposed to fire empldfee reason or no

Nl SR \ved in the
EY, -

|

reason. That assuming the Ap

alleged offence he was not accorded '

13. Counsel lastly relied on the ca'gel'l-r ]

L%
FIDELITY SECURITYLIMITED DS T Y L CAUSE

il SR

NUMBER1998 OF 2011; [2011) L &

=
e
"k

| :__..
RS D ODEKEV

he employee

'_||

being heard no matter the offence.
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14. Counsel further relied on section 74 of the act on duty of the

employer keeping e onIi:t r he Respondent
herein did t h’ ny documen t the
r went for leave. Whenever that toplc

I
dhreateng
IR

L

be awar§i &t
1

Appelan

he wa

h dismissal therefor& illlsame should
iControverted by

MWorked in the month

e ks awarded.
15. Counsel g o-“ bm|SS|ons, the
Appellant-pravadiii N i r s‘_ ity. The first
issue was angSue e Né, aFury _: Appeal has merit

kT
§

and ought to be allowe®™®

16. On the issue of whether ti® tled to relief

ajmant '
sought counsel submitted that ﬁ""'\wr p o at the Claim

was valid and the Appellant has p'f'o : e Claim was

wrongfully dismissed the reliefs sou-glht u_q. e allowed as
o

per the Memorandum of Claim.

.:-:h
RESPONDENTS’ SUBRK

il "
17. The Respondent’'s advocates GNK Assoctes LLP filed

written submissions dated 7™ November, 2025 and submitted
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that it was evident that the Appellant deserted his duties
following the theft in He (iI'F otToreguce any evidence
such as Iett{}:%_sﬁj-o‘r mtnesseS e his

as dismissed by the RespondenC‘@ﬂa
' y held that no unlawful
) IIa _ hded work of his

allegag®o t he

court TRerefore

1R
e o
terminatfidas and

ding the subsequent

as a calculated attempt

Nt 1t

K misa@l enrich himself
rf L]

18. Counsel re 'F""—",._ dence Act on the

burden of proof whic Jkosserts a fact.

That the Appellant bore the®b that he was

unfairly terminated and that H"f YU the reliefs
". .
sought. He failed to discharge this burdNd

19. Counsel further submitted that':.,'?g '.1.-1

1N

Employment Act, 2007 expressly p ci

was entitled to summarily dism \ -___ ployee who
L8

) (g) of the

i N employer

= T
committed, or was reasonably suspected of ha¥fig committed,

a criminal offence against or to the substantial detriment of his
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employer. Theft of company property squarely falls within this
provision. That the AKI-’; h Vi g d in theft and
thereafter de rtela_ ld turn aro :11 C\Fat he

term| ated The trial court therefor
apphe& both th and the evidepetSal reachlng its

Y

alled to provide proof

conclusig

20. @oun® grptted |
! e was 5  LEE
|s prayej 1 ;

3 ] Respondent as alleged,
compens

% i , _’ﬁ of notice and
ﬁr ot - Bire tt‘h A Reliance was
I “ -I' .y " " 'l..

based on se “F""'J-: ol _'_' ce Act on he who

N ":!

alleges must prove jployment and

Labour Relations Court sittifg . N les Kariuki
Mwangi v Intersecurity Serviset Ui 018] eKLR
where the court affirmed this burden'f‘

F o

21. Counsel submitted that the Re's;p,P'n ’i-“ stimony  had

-F"C" e Appellant

1
been consistent throughout, estab '\.i
-.'1

4
I, ounsel relied
hi.‘.

abandoned his workstation and faile

on Section 47(5) of the Employment Act o

T
e respective

burden of proof by the parties. That an employee must first
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discharge the burden of proving that an unfair termination has
indeed occurred, befoge alled upon to
justify the re son c&i‘f rmlnatlonabazzl esent
e@pond ent maintained that it did not terC‘@

i

case

AppellaRat

als emplag t. Consequently,
i1

he!Callc no grounds

to justif E} a te . The Appellant

faiffld toddiscHe ':‘-u- BY0of as required under
'AL 3. 5hL 1 b credible evidence to

!h aglinated by the

demonstra

22. Counsel sulrmc et v --. e the evidence on
i " i
record clearly shows thHet §he: / )ned his duties

without notice and for re#so : to him. He

therefore cannot purport to clai bf notice, as

was properly held by the Iearne"d if Elistrate. The

'!5...-'-:
‘s ":rm Appellant’s

Respondent’'s evidence also conﬁfmeld
1

1

salary was consolidated, inclusive offhg
23. On the issue of unfair dismissal co¥ itted that the
Respondent did not terminate the Appella contract of

service at any point in time. The Appellant is a deceitful
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litigant who has failed to produce any proof of termination.

That as earlier submitte E tI‘T S e Employment
Act squarel @_ en of provifng u a| ation

hafu Isindu v Lafslllbn Security

on tfé oyee._, Counsel relied on the Court

decisio
i1 "

i '8 v ) )
Guards "; ‘. - _1. ’ rt affirmed the

;I

priffgipne N v ges unfair termination
J. first pro\e thiioge ctuaIIy occurred.

-

24. Counsel Doelalt’'s own Cross-

= m;f:%l:n immediate
] )

protest, =TE'H:*_._ ;. Respondent, the

. III'|

Labour Officer, or L, conduct was

inconsistent with that of a gl oyment was

mll_wh
unlawfully terminated. \

25. On the issue of the reliefs sought"b '1,.,_1" lant counsel

G

f ™ ".-"

44

I

Act. Counsel urged this Honourable C o 1 Gl old the well-
F

submitted that the Appellant hag prove his

entitlement to any of the reliefs soug 'ﬂ 5 Employment

= T
reasoned decision of the learned trial magist®&te and to be

guided by established precedent.
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DETERMINATION
26. The court hasgco |dere§U f appeal, the
record of @‘% missions by cﬁj-al erves
that j ﬁ/ law that the duty of the first

Appeal stated that: -

e s

“[Aln appeal to this Court from a trial by the High Court is by way of
retrial and the principles upon which this Court acts in such an appeal
are well settled. Briefly put, they are that this court must reconsider
the evidence, evaluate it itself and draw its own conclusions though it
should always bear in mind that it has neither seen nor heard the
witnesses and should make _du_E allowances in this respect”

27. In this case, the Judi court was a

declaration that the Claimant fail iSRRI burden of

proof under section 107 of the Evidefic e iyl c claim was
PG 5

dismissed with costs to the Responﬂg‘h i The Appellant being

1
aggrieved by the judgement appeals on the whole of the

(i woi

Judgment raising 6 grounds. The will however reduce them

N

into two grounds namely:
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i. Whether the trial court erred by finding that the Appellant did
not discharge his burden of proof that he was unfairly

terminated
ii. Whether th trialgcou erred} I?:JF e Appellant his
reliefs s, ? |
Whethe lal court erred by findin Q
Appe did n Bcharge his burden o&lpgoof that he

e
*& ter

"r
parted ways. The

'}h"

e, ey

’ iy

Claima ‘_1_-1}7“;" ) "He '"‘E‘_Aﬁ ated by the

was Uur

r

employed by the

0 as a Technician and

P il R h. |
Respondent oj_._a_ T ol RO U valid reason.

The Respondent on onp A

-:"'”l. at the Appellant

absconded duties when he '«_.-

alled gl ow cause on

theft charges. That the Appe aS ¢ of stealing

Respondent’'s property worthy Ks t"-.-i,: :_ . That the
matter was reported at Industrial _Po!' "‘,a . That there
were CCTV Footage showing the Ap _:* BiNng batteries
from the Respondent and he -.':f_i-._ ess through

text messages.
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29. The respective burden of proof for the parties is as
governed by section 47( th‘}'E P Act where the
Appellant ou Ie-‘a termlnat;:’.’}evrﬁzl nfalr

'@ the Iespondent to justify the groun @

To|
termindigign. The £6 of Appeal in Pi V{zgllia fu Isindu v
| - '

L
o
Lavingtbt
) i

4. Section 4
s o jii‘y
“(5) For an
dismissalt- AR EE,7d

employment _.a_-r_; = 2 -=_ I8! ré -'-.1.- rest on the

oCccu

12017] eKLR

ment or wrongful
- termination of

employee, whi 3t (RS of the termination

of employment or wrOmgh ' : % ."\ . the employer.”
[Emphasis added] : '

So that, the appellant in this case'

720

b, not only that

fb&ll_burd

his services were terminated, but alsoslvE was unfair or

wrongful. Only when this foundation has . 1 la e employer be
called upon under section 43 (1): "to prove t easons for the
rmination shall
_ tion 45.”

-;_-._ e appellant in
we are afraid it

termination, and where the employer fails tol_
be deemed to have been unfair within thej |
15. We have carefully examined the i i
relation to the discharge of his evidenti b
does not lay the necessary foundation he employer's

response under section 43.
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30. It was upon the Appellant to demonstrate that unfair
termination occurred IE dle-f t could be called
upon to justif th‘&r u termlnatlo ence

redor 11th October, 2023 the Appellant be

forgivefjgss fro e issue of

Respondent regardiasl
- ' ;
batteried. ¥ 12

ppellant alleged
essage addressed to

Iaimed he was chased

|
T 'ﬁ'n,,
¥ _."‘.“

31. The ResporRdd ant was facing

i a )
- I i | . "l.I
disciplinary 'E'-':'-"-'ﬁ_._ Jak 0 ‘-..1_ duties was not

L
supported by the evide Alcc |etter or an

=T -C[gh as >

invite to disciplinary hearing®d\p from¥ extract from

Industrial Area Police station H“iv'-vr e Ir documents

!
to prove that the Appellant was guHL‘y

'l..

1.1._.1 t. There was

no investigation report showing that:l;t?e e "l-...i was liable.

1
32. To this court therefore the trial &

ik

the Appellant never discharged his bUTSs iR f that he was

E "l

‘4;":"-.___ finding that

= T
unfairly terminated. The Appellant was ter

ated on 12%

October, 2023 from the evidence before this court. Absconding
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of duties calls for dismissal as provided for under section 44(4)

(a) of the Employmen ACL en Y, r ﬁ oyer claims the
defence of sc‘kg h"b ork the
emplgire IIustr te that the employee absconde

|

the effCj

were ngc

0 reach such empleveg

L
limo Koech vs

at absconding duty
it of the employee, in

1104l e Employment
~0
.-

%
34. espondent never
L .H
produced any show catiestter eith SN arges of theft

ppellant if at
all he absconded to avoid discipl 5 CLTg court has in

a number of times pronounced “it e issue of

absconding duty by an employee. Feq; ) !’r:‘ the case of
I 'l. Lr

Owudu v Digital Sanitation Sek mged (Appeal
!|-..

E109 of 2023) [2024] KEELRC 91 /RER: B April 2024)

-
Ll 1

" i

(Judgment) the Court held as follows:
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17.First, an employee does not terminate his employment in a case of

alleged abscondment. When face ith an employee who fails to
attend work, the_gm ergmust i uwﬁt employee to
render an ac un&% fSConduct. hgriff ersists
and faiI y such directions, the employer is reGuked to e
no mfhating emgloyment or summary dismissal,t, rough@st
kno ddress of [Heka ployer.
18. Foiy "f;:__ unden, b -:._a-ll;.ir{ (b) oe the employer
o thghe) 1 et ol o g@picd to the Labour

W®such office. Then, the

properly end employment.

1 Ll " a
_ 3 TS Ll ae issued to the
Appelia 3 ) Wt :ﬁ pjour office and
h ' ! A
. & i .
- e . : % o . -
his termin l:,__._:i_g_-. 2 . : L -~ In addition, if the

-.H"';i ged disciplinary
R-te that it
commenced any disciplinary Jwlttl pgs Bt Respondent
under Section 41 of the Employmg 1'=-.__ b he allegedly
failed to report on duty.

13. In Joseph Nzioka v Smc Bgs Limited

[2017] eKLR Nduma J. observed fhat
i,
“Dismissal on account of abscondin®¥MUstMeE preceded by
evidence showing that reasonable attempt was made to contact

the employer concerned and that a show cause letter was issued
to such employee calling upon such employee to show cause
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why his services should not be terminated on account of
absconding duties.”

14. In this pﬁiﬁbhe}eﬁﬁtid‘ ot illustrate
any e@@ acting the Appellant to f? hat
th@v e con§i

abs < 1L '

hi
ring terminating his seryice to

BTicd that the

"
es discharged its

;I
a2

&Nt absconded/deserted

e 2 show cause letter

. il dural

-l"ﬁ L e procedura
B il'.. |:'

fairness unde . J o
A _' _'_-_'. g T

= o
15. The our RO the crime an
% i ., 1 II||
employee is alleged tG comm Ity Bqguirement for

a fair hearing was mandata# ase of Pius

'Y t_he

Machafu Isindu vs Lavington Sgguri

ds Limited

e ",

L8 N ™

[2017] eKLR, the Court of Appeal std _{"".._
P | =

“There can be no doubt that the A"l'. IR H acted in 2007,

places a heavy obligation on S IH- . S in matters
breach  of

of summary _dismissal (Emphasig f‘*ﬂ_
-’-1' ::z:; G

employment contract and unfair T Jiving breach of
statutory law. The employer s pe reasons for
terminating (section 43) - prove th& 1_-"': (/s are justified
(section 47 (5), among other provisiot r andatory and
elaborate process is then set up under section 41 requiring
notification and hearing before termination.”

Jae,
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16. This court therefore disagrees with the trial court’s
finding that the Appe Z[T:ild o d eS his burden of
proof that h_ u rly terminat ﬁﬂ t the

as unfairly terminated.
|

Appell

Whether™ithe triz urt erred by poCuilarding the
AT | :
-~ -
Appellant ‘.-}_ eliefs SIYk -_1. . .

;I

35.V| estabesh et " - gnt’s termination was

hether the Appellant is

-

' ouridhas to ascertain
- T'I- 'ﬁ-.,,

Y--. .-: al court could
"'l-.-

not believe .',E"-:'.-".'m M ' 5vicGRRE _:. was earning Kshs
L .
20,000/=. From the pas/i. . Appellant was

earning a gross salary of KsH is court will

take as his last salary.

'|.

36. On the prayer for compensation for i'.‘.
r

." ination, this

= ;-'

A)(b) of the

court relies on the provisions of‘"\]S H
¢ TR 1Ke)

Employment Act while considering t# Bmces in which

!|-..

. |

the termination took place, including R d of service

Tar
| i
™ Y

which was 2 years and 10 months and the fact that the

Appellant was unfairly terminated. This court awards the
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Appellant three months salary as compensation for unfair

termination. L ‘}' US
37. On the ne month’s salary in |I€E J@ the
cour the A lant one month’s salary ip F&'

i""f. 0 notice was

(c) of the A

pursu secti p

givgn %:‘_

38. “ : . ¥ Ihousing allowance this

WSO Thalr:hoy MadliRiuries which the

-ﬁ gafter cessation

" -

of employme R it s Rt 1 leYrhent Act. This
e P 4

court notes that th"‘ 0. FO i\ erein ended in

2024 which

39. In among other cases the court o A4S Security

Services (K) Limited v Joseph K& 468 others

[2018] eKLR the court held as follo

jon 90 of the
2 months next

Regarding ‘a continuing injury’, the p L_'v'f' &
Employment Act requires that the claim be
after the cessation thereof. The learned JudCSRy=rOMMtermine when
the continuing injury ceased, for purposes of com®#ing the twelve
month period. In the absence of a defined period, the learned Judge erred
in concluding that the claims had no limitation of time. Further, upon the
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claimant’s dismissal, any claim based on a continuing injury ought to
have been filed within one year failing which it was time barred.

40. On the clalmf ledyge th%@a@ezﬁe that leave
e j the
sto

iSs an en an employee under s

Empl Respondent as the

emplo hu_,n rec der section 74 g ;
"

recgrds ﬁ":‘ yJF 0

cofther P

s S Y

ave produced

eave. Failure to

conclusion that the

Ve, his court therefore

_‘_mﬁ Bnd awards the
0 ‘1||_ __.

BelRMe Lt is of the view
= L

.II . o LY
that the Appellant produCe®as ip g Wed the salary

41. On the cla

as gross without any housing I3Wance spondent as

""--.

the custodian of employment reco e produced

the employment contract showing the onsolidated.

This court therefore allows the pray ‘: allowance of

Kshs 106,845/=

42. The court also awards the Appella s worked in

October, 2023 since it was clear this was the date he was
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terminated and there was no evidence that he was paid the

LUy
Appeal succeeds wi {s,:h; ém'e

f for unfair

Same.

44. It is so ordered.

Dated at Nairobi this 30th day of January, 2026

Delivered virtually this 30th day of January, 2026

N

Abuodha Nelson Jorum

Presiding Judge-Appe
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