REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATIONS
COURT AT NAIROBI
MISC APPLICATION NO. E400 OF 2025

IN THE MATTER OF ENFORCEMENT OF THE
AWARD OF THE
DIRECTOR OF

OCCUPATIONAL SAFETY
AND HEALTH SERVICES,

.ﬁ_ﬂ' EHD mkﬂlgﬁﬁ%&d??

IN TI{B‘!& ER OF SECTIONS 10(1,,19(2)
,53 AND 51 OF THE %&K
A% INJURY BENEFITS ,
AND

IN THE MATTER OF ARTICLES'| 27(1) & (2),
41(1) AND 162(2) OF THE
CONSTITUTION OF

KENYA, 2010

Qe AND
IN THE MATTER OF SECTION 12 OF THE
MPLOYMENT AND
LABOUR RELATIONS

COURT ACT AND THE
MNAIR®BRENT POWERS OF

THE COURT
AND

IN THE MATTER OF RULE 69 OF THE
EMPLOYMENT AND
LABOUR RELATIONS
COURT (PROCEDURE)
RULES, 2024

BETWEEN

DAMA KALUME KADENGE (suing for
and on behalf of Emmanuel Mwaruwa
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Gwamadi (deceased)

APPLICANT
Vv
SHUPAZZAFINA LIMITED 1=t
RESPONDENT
FIRST ASSURANCE COMPANY LTD 2™
RESPONDENT
RULING

1.

N =

.{Yi@gﬁ rﬁﬂ%%@yﬁaﬁwjﬁﬁased) was

AY
"?;#Rhﬂ employed by Shupazafina Ltgﬂﬁrétﬁe

5Page

Respond.e,n,];).—anﬁ-he-djg_d, in the course of
J ' '

work on 16 MarchI 20109.

The Respondentireported the death to the
Direg_tori gccupational S__gfﬁii and Health, and
the Director alsalss.ed compensation payable
and made a demand for payment to the
Respondﬂm mber 20109.

The Respondent did not pay, and Dama
Kalume Kadenge (the applicant) sought and
was granted Letters of Administration over the

estate of the deceased on 14 October 2025.
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4, The applicant then moved the Court on 15
October 2025, seeking orders:

(i) THAT this Honourable Court be

pleased to adopt as judgment of

the Court against the

NgsHeintly and severally
N AND ERBOUR TR 477
10 the assessment /a\dg‘&tﬁa the

4
i‘ﬂ‘ Direitor of Occupational Sggfy
! —
" and | Health Services, Nairobi,
madt on 6™ November 2019. (ii)
A decree do issue for:
¥ . :
A ‘(a) Mm of Kshs
' 8,736,000/~ being the
NA' RO BIiirector's
award/assessment
made on 6" November
20109.
(b) Burial expenses for the
sum of Kshs 750,480/-
reasonably incurred in
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laying the deceased to
rest.

(c) Interests thereon at
court rates (14%) from

the date of the award

1 AND MBUUR(M%ember 2019)

{}‘iﬂ'ﬁﬂ until paymﬂgm'[ﬁbll.

(i1) Costs of this application$-;Be
_ e

awarded the applicant/

The main grounds in support of the Motion
were /that the deceased, a supervisor with the
Resm died in t%e of work; a
report was ma$o'the Director, Occupational
Safety and Health Services; the Director
assessedrgléen‘geﬂnsoatgnl payable and made a
demand for payment on 6 November 2019;
the Respondent did not lodge an Objection
within 60 days; the Respondent failed to make
payment; that under section 34(5) of the Work

Injury Benefits Act, an employer was under an
Nairobi Misc Appl No. E400 of
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h{}‘i@' replying affidavit sworn

o

obligation to meet reasonable funeral
expenses and that funeral expenses of Kshs
750,480/-were incurred.

The Court gave directions on the Motion on 5
November 2025.

First Asﬂﬂmﬁﬂuﬁ

company) caused

r@ﬁ'eﬁgtant
Legal Manager Eg be filed on 9 Novemigér
? T —

2025. | | |

In the affidavit, t Ie Manager deponed that the
application was defective and a non-starter as
agamthe |order§:mg”c against the
Company were untenable and unenforceable,
and that the Court Iacked jurisdiction to
entertalane I!/ﬁtg\ and that jurisdiction lay
with the Director, Occupational Safety and
Health.

The company filed its submissions on 19

December 2025. The company cited Musembi

v Great Yaduo Industry Limited (2022) KEELRC
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T
h{}"lﬁgllate.
A
1%

13025 (KLR) and Lameck Nyakundi Anyona v
W.).] Kenya Construction Company Limited
(2022) KEELRC 976 (KLR) to submit that this
Court did not have jurisdiction to enforce

awards by the Director of Occupational Safety

and Hewmm[]iﬁ#ﬁiﬂiﬁalwas purely
S{‘ﬂﬁ

The Respondent did not file a response to ‘L‘?\'e
Motion (should have b(;-eF-fjiled and served on
or before 19 Nov Imber 2025).

The applicant’s submissions were not on the
recMe agreed tmf 5 December
2025 (and by #e'ti‘me of the delivery of this
Ruling). The Reﬁondent did not also file any
submissiﬂs&!ho%qgve been filed by 24
December 2025).

The Court has considered the Motion,

affidavits and submissions on record.

Jurisdiction: Adoption and enforcement

Nairobi Misc Appl No. E400 of



13. Judges of this Court have taken opposed
positions on whether the Court has the
jurisdiction to enforce the awards by the
Director of Occupational Safety and Health.
The determinations cited by the Company

flect
1;;1 ec iﬁﬁﬂﬂ‘ﬂ”ﬂ RELATISN
h{} Is Court has, however alway rﬂ{i-%med

that the Court hag the requisite Jurlsdlctlon?fo
T —

adopt and enforcie awards'by the Director of

Qﬁ*

Occupational Sa#ety and 'Health under the
Work' Injury Benefits Act ‘and that its
jurim not merelmte

15. The primary jurlsdi'ction cannot lie with the
Maglstrates Courts. The Magistrates' Court
exercises dAegated jurisdiction by virtue of
section 29(3) of the Employment and Labour
Relations Court Act as read with Gazette
Notice No. 6024 of 2018 (22 June 2018).

16. In order not to get into an exegesis on the

jurisdiction of this Court to adopt and enforce
5Page Nairobi Misc Appl No. E400 of

N
O_
N =
Ul



N) 00
o_

o

N =

an award by the Director of Occupational

Safety and Health, the Court can do no better

than reiterate the binding determination by

the Court of Appeal in Charles v Cheto

(2025) KECA 784 (KLR) that:

mﬂw

5Page

we hasten to point out that, upon
[T AN S S NG LA T g,

notlﬁcatlon of an occupational accident

b,

as prescribed by the WIBA and a claim

for'compensation therefor, the Director is

mandated to undertake such inquiry as

may be necessary to determine any

..;:-.— i | A

claim or liability (section 23 of the Act),
and may also require the injured
employee submit to medical
NAIRUBI |
examination (section 25). The Director
may then award compensation in
accordance with Part V of the WIBA
(sections 28 to 37).

As the learned Judge correctly observed,

there is a lacuna in the law with regard to
Nairobi Misc Appl No. E400 of
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the procedure for enforcement of the
Director’'s decision, in that there is no
express provision of the WIBA stipulating
the procedure for enforcement. Be that
as it may, Employment and Labour
Relations Courts have aptly held that
enforcement of the Director’s decisions
N
properly lies with the ELRC as the court
with  the ljurisdictioh to deal with
employment and labour relations claims
and for connected purposes, and as
| | e —
provided for under sections 86 and 89
(formerly sections 87 and 90) of
the Employment Act (Cap. 226). Section

NAJROBI

86 reads:

86. Complaint and jurisdiction in
cases of dispute between

employers and employees.
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https://new.kenyalaw.org/akn/ke/act/2007/11

(1)

Subject to the

provisions of this Act,

whenever—

a. an employer or

employee
D LABOUR neglects or
?\p@'ﬁ.ﬁ'f e reEfsg;j?o_ Gl a
qﬁ‘ I contract #&of

i 'service; or
b. any question,
] difference or
u 'wdi;;ute arises as
""' to the rights or
liabilities of either

NAIROBI Sty or
c. touching any
misconduct,

neglect or ill
treatment of
either party or
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any injury to the
person or
property of
either party,

under any

LAB contract of
..n!{ﬁﬂ't AND KR LEL&T!I_'.IM..
"bﬂ service, the
W 7N
% I aggrieved party

i 'may complain to
' 'the labour

officer or lodge

N momplaint or
- .

suit in the

Employment
NAIRDBI and Labour
Relations Court.
2. No court other than the
Employment and Labour

Relations Court shall

determine any complaint or
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suit referred to in subsection
(1).

3. This section shall not apply
in a suit where the dispute
over a contract of service or

ther matter referred to

D LAB21).0

(WENT ARD R ReLagy,,
10 in subsection (1) is similar or
agl"! “Ubn
secondary to the main issue
1—-"""'*'-""'-—-"

‘ in dispute.

17. In this/ Court’s view, the Court of Appeal in the

above-cited judgment resolved the question of
thlS% juri dICtIMdOpt and or
enforce the “8Wards by the Director of
Occupatlonal Safd and Health under the
Work Injury Benﬂlts Act.

18. This Court holds that the Employment and
Labour Relations Court has the primary
jurisdiction.

Jurisdiction: Limitation
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19. The Director of Occupational Safety and
Health made an award on 6 November 2019.
20. The applicant only secured Letters of

Administration on or around 14 October 2025.

21. The applicant moved this Court on 15 October
2025, rmﬁtm;ﬂlmrﬁgﬁr the assessment
ENT 5 TIop
h{}"[ﬁy the Director. -5'{'-0
\' ﬁ'f
2&’.‘ The applicant did not explain why it took¥so
T —

long to Secure Leliiters of Administration.

23. The action adlanced by, the applicant
occurred in the course of performance of a
conﬁ#ervice. {"*

24. By dint of section 89 of the Employment Act,
2007, the aﬁlicant had 3 years within which
to invoke the Court's jurisdiction. She moved
the Court after around 6 years.

25. The Court is, therefore, of the view that the
action is caught up by the Ilimitation
prescription in section 89 of the Employment

Act and cannot be maintained.
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26. The Court will examine the merits of the
Motion on the assumption that it is wrong on
the question of limitation.

Adoption of the Director’s award
27. It is not in dispute that the deceased was an

employ t and that he died
m E“T ﬁﬁﬁ mmf{]‘fﬂﬂw
10 the course of work. {*ﬂﬁ

Zﬁ*ﬂg The Respondeni. made a report to '?'l;ﬁe
Director, Occupat:ional ;a_f;’ty and Health, and
he assessed corr|1pensation payable as Kshs
8,736,000/-. The Respondent did not raise any
obth the Diremm 60 days as
prescribed under the Work Injury Benefits Act.

29. The Court has no reason not to adopt the
assessm!r’:ltpbhyl/%ggrlector for purposes of
enforcement and or execution.

30. The applicant also prayed to be awarded Kshs
750,480/- on account of reasonable funeral
expenses. The applicant placed before the
Court receipts for coffin, flowers, perfume,
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cloth and catering services and cited section
34(4) of the Work Injury Benefits Act.

31. The section envisages payment of reasonable
expenses for the funeral of an employee.

32. The applicant seeks Kshs 334,060/- incurred

on Ca'ﬁﬁ IﬁmuﬁsﬂEEShs 30,000/- for
Ttk s
10 wers, Kshs 4,500/- for perfu m Kshs

s &,
ﬁ*ﬂ‘ for cloth. I e *?-?'

33. To the JCourt, th<1r> catering, flowers, perfume

4,000/-

and cloth expenses cannot be reasonable
funeral expenses to be burdened upon an
ethen ran em dies in the
course of work.

34. While what is reasonable may be subjective,
the CourtNis%Itﬁeggvlthat coffin and hearse
expenses would fit in the category of
reasonable funeral expenses. The applicant
produced a receipt for Kshs 85,000/- for these

heads.
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35. The Court would have been ready to allow the
Motion in terms of compensation of Kshs
8,736,000/- and funeral expenses of Kshs
85,000/-.

Orders

36. In I&%thoﬁﬁmm M?}ion, the Court

ﬁhﬂ‘iﬁ‘&lines to assume jurisdiction. ﬂNSCDﬁ,
)2

The Motion dated 15 October 2025 is s’E?d?Ek

i u—
out with no orderlon costs.

Delivered virtually, datettand sighed in Nairobi on
this 22" day of January 2026.

I
Radido SEﬂh(—En, MCIArb

Judge
Appearances NAIROBI
For applicant Odunga &
Associates
For 1% Respondent D.C. Rotich &
Associates
For 2" Respondent Cootow &
Associates
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Court Assistant Wangu

/ | . \
-l

NAIROBI
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