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LRC EAL NO. EO11 OF 2024

JOHN .n DKUA | ANGECHI... T
APPELLAN i"_
A

UR LOGISTICS
LIMITEP

(Being an“appeah 1rg B thg R 1T .'* Rurable Paul K.
Rotich delivered o 5! o L - 'f-:_‘:.___I ilimani Chief
Magistrate’s Cou Eila RN O "-_'_-_ tanl s

nuary, 2024
the Appellant appeals against “&ie. % S| Udgment of
Honourable Paul K. Rotich.

2. The Appeal was based on the grounds t}

i. The Learned Magistrate erred ghw by finding

that the Appellant was to b mhccident as a

1

result arriving at a compleg DUS judgment

dismissing the entire case of the
ii. The Learned Magistrate erred in fact an T law by finding
the Respondent had sufficient reason to summarily

dismiss the Appellant from employment.
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iii. The Learned Magistrate erred in fact and in law by

finding that the Appellan iven an opportunity to

sufficientlyan dit;;tel plep S
i afle levie l

earing.

iv. earned M@agistrate erred in fact and Iqw by@g
at the AppgRant’s termination fros Jloyment was

fend himself

re the

r

d law by failing
¢ case and failing to
it act in accordance with

j the employment of the

-

—“ﬂ'ﬂ ;; law by failing

- h
Baah. pgiderations for

: yMgct in finding that
the Appellant Frag

ed to pra % % on a balance of
probabilities leading -'-.r.- n enti ! ' .'.- judgment
"Bgtifecase RN e /ant.

viii. £The Learned Magistrate P ih fal aaw in basing

thereby dismissing the

the judgment on the wror

WYTgl, and faulty
b .

b 1“:‘1.

3. The Appellant prayed that the AppeaLE #‘ {’;

&
Honourable court allows the state 3 hof MM dated 3"
L Ml

appreciation of the law.

ith costs and

the Judgement dated 18™ December R ()2 side and this

-

- o

August,2022.

4. The Appeal was disposed of by written submissions.
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%Qg,f, LLANT’S SUBMISSIONS IO@

. Nyand Bvocates filed

5. The ApfAdMgnt’s

L
|_

writgen s n

Ji

Yate erred in finding the

despite lack of police

ence : or| T —-";’:"aiﬁ Ehe outcome of
the case counsel j!'u _ -u- '.; _‘__| act presented
2, > . _
in evidence Tadicet Sl thE SRR o5 incomplete,
l.-‘-. L H"'., P

marked PUI (Pending Undbr B0 conclusive

enforcement

determination of fault was eskgpMahed

authorities. That despite this th es '“-. incorrectly

claimed in the dismissal letter that the ‘;":‘:_ admitted to
' g .:';

having seen the police abstract whi‘P} Q 4/ as accepted

by magistrate wrongly. bt

v gl

7. Counsel submitted that the Appella MGy

" i

a credible

alternative explanation for the accident but the Respondent

failed to produce any internal investigation report establishing
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the Appellants negligence. That this was against section 43 of
the Employment Act which¥puts roving reasons
for terminati X&hjﬁgyer ThatS |dent
reporifor ted 2 I“d November, 2021 which was ﬁl _@

and stataped by the'Mespondent indicatee-Thil
AL :
[

was not ftelamg
1

8tab |she )

Kenya ATSY

e Appellant

" .
ad no previous

burt went against the

-

' "‘"-'1' Izee v Simzia

i-\‘ cceptlng the

‘H proper evidence

Respondent’s

the trial court fundante€ " mi gl aw regarding

tion directly

leading to an unjust dismissal of theabhel AN Ul Claims.

&

9. 0n the issue of whether the dismissa¥ ‘|.’i.|,._l bpellant was

procedurally and substantively fai'r':.,ICcr)

|I'lI

1
OO

g -ulh the alleged

insufficient opportunity to prepare 3 apc-SEmself before

| \‘

the disciplinary committee, counsel fhat the trial
court erred by upholding the Appellants te mation when

there were substantive and procedural unfairness. That the
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Respondent did not adhere to procedural fairness under section
41 of the Act as the Appel | en 0 hours’ notice
to his disci @‘@ﬁtﬂqat the aII&Su ligent
driving m@ sho

follow cGigpany prg

cause letter charged him W|th

fq;res and insubordipatitm
I : f :
. =

the hearing.

.u...
10. Couns i; misapplied the
a 11 > 40 #Act and disregarded

A apell the accident hence the

anf :
decision w Jit
December,18 Tk 11The re RERTED I r|tten judgment of

%

_Aﬁ res a reversal.
=

11. On the D Judgment on

May 7, 2024 counsel st Nike sjudgment was

substantially different fror® ent which

constituted a grave procedurad demanding

appellate intervention. That the fiven delay raises

e
2P

serious concerns about judicial efﬁ,lc'r LBt the same

12. On the issue of whether the lower"gs - . - to evaluate
-i.

violated the Appellant’s right to fair

T
the Appellant’s evidence and written submissioP® rendered the

judgment legally deficient counsel relied on the case of
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Jeremiah Chelanga(Suing as the guardian Ad Litem of
John Chelanga Cheﬁ anagement
Kamatony |mx & 3 0 h R on

failure#e

rt considering submissions on record

same afgQunted carriage of justice e trial court

ALA
ignored Ii*;':; Resphhdge it .'h _ u accident report
for nﬁ_. O gl : | from blame and the
ent coffya ismissal.
13. On the i - -.!-*"-;'.ff d summarized
recordlng -, ﬁ .

% record too
i""'ILIE.IE"---":'l
oo "l.I

deficient for plEEe nstituting grounds

n

¢s. HE (2019)
eKLR on when to order a rethial s i istrial while

submitting that a retrial was imp ise. That the

iy .

trial court selectively recorded »"'.:':r__ mitting the

Appellant’s evidence regarding the,l'l
1

accident as well as cross-examiRghig

ﬁ

Sces of the
Winadequately
captured with the record not cap sistences of

timelines of the disciplinary process among oth

RESPONDENT’S SUBMISSIONS
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14. The Respondent’s Advocates, Munyithya, Mutugi, Umara &

Muzna Co. Advocates }!ed '[r;ter‘{f USS?dE;ced 26" May,

2025.

15. On e e of hether the trial court correctly

|
the AppB&llant wasge me for the accidepttal

-'-..-__ 1] 1

on recor i whathietee
Il. i 3 [

‘ALA nt's | qoas

Inconc u5|v ' ( _a' : _A;r pr investigation
a . : : ¥ ﬁ lh

on evidence

p Respondent to

submitted that the

police abstract was

ignored T -k_-‘:l fgescribed the
. - R . ."'
accident as eI gant there was no

L
involvement of a 3™ Par# et all times the

Appellant was solely to blat t. That the

Respondent incurred unnecessary 4in ) and towing

. ",
the company vehicle due to damage "'.iigliL;_lI"__

=
| :__.

AR

se from the

accident.

16. Counsel submitted that the Appe€ 4d during the

3-.1

i
disciplinary hearing that he left the e and used a

" i

reserve road without permission, he saw the police abstract

and agreed it showed he was at fault and he gave false
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information to management, claiming the main road was

closed by police whlchtE rad US true.
17. Counsel su mlu e Appellan sions,

heaviyr on t e _Motor Accident Report Form d

I

NovemDRL 2021, 4l& ing it cleared him-cl:dilllhe. However,
i i | - r

[ 1.

this for kaccount. It was

Bh. The police abstract

t as evidence.

-

_‘ﬁ# et its burden
-L_”AT-n 'ﬁ e

-..,.:11 Bresenting key
e
. R e i : 2 s
evidence, inclEHO® = 3ho Wy, r and response,

, abstract and

signed disciplinary hed#

internal records.

19. Counsel submitted that the Saf \te correctly

B . % =,
applied the law by evaluating the credi\d Ty parties and

l!'!.
giving more weight to the Appellan,tl"g Y "n.& ements and
!

actions, the Police abstract as a i oaoprd and the
2 -
o

....."
"k

o .
20. Counsel submitted that the reasons for thé&®®ismissal were

Respondent’s adherence to due proce

genuine and justified. The Claimant acted in breach of the
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Respondent’s code of ethics, resulting in the loss of his tool of
trade (the motor vehic ved ), reputational
damage and ﬁ@m E‘tim‘e organlza95¢e:?-l

1. ue of whether there was procedura @
adopt% |

hen effeqti§g the terminatiop i""' el submitted
.u.,. 1| g wf
hat the ’ S Lol 2 B ttcr dated 237
0

2

Z ; #Mt of the allegations
AL . i Spond The Appellant

o ""M 'V

t
N

same day and

er 2021.

"I-.-
response to the

"
“ h

sfactory thus

notice to show

necessitating management Q. cord ¥ disciplinary
A

hearing. That the Appellant was :-. to™ 8 disciplinary

hearing vide a letter dated 10 De 21 with the

hearing scheduled for the 14% 'eql , which he
1
attended. '
A1 e
23. Counsel submitted that the Appels STl ot raise any

.l
Ll 1

= T
objection to the timing of the hearing ®® request an

adjournment. The minutes of the hearing demonstrate that he

JUDGMENT APPEAL NO. E011 OF 2024




was afforded an opportunity to be heard and gave an oral
explanation regarding F 1:;: S
24. Counsel su mltlsi e Appellant aI.‘f

was
only g e&o hours’ notice” prior to the hearing

I
misleadlpg and ung IﬁQantlated The languaticalilithe invitation
1t |
[ 1.

letter wa i-:i' ar add aliEGR ed rf. Euance from the

25. t d|d not request to be

_‘& bpresentative, a

i F ,.. earing letter.

h "
acllant pertained to
i

” an accident.

The disciplinary process focu® t's failure to

adhere to company procedures nauthorized

deviation from the assigned route. 'I"h ; 5 arose from
the same factual incident and wer'e,l'n peged by the
Appellant, “entirely different”.

26.  Counsel submitted that the invit{l8 M outlined the

reasons for the hearing and the intended dISCI

T
ary action in

a language the Appellant understood. He was explicitly advised
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that he had a right to be accompanied by a representative of
his choice but chose nqgt to§xercis t IS Ti

27. Counsel s m:&_ E‘lﬁe‘ Appellantﬁhz.‘]. e the
discipja ocess at the time nor did he express an

to app&al.the outtbffff despite the terminiiaiiliictter cIearIy
g .
C 8

informinc

ithe disciplinary

. compliance with the

OF w. bnt discrepancy

1&‘1," xcember, 2023

: I : "'l-.-
and the writ 5*?"—'"_,,., ML S RETER .: ay 2024, counsel

. . W
submitted that the Appe ai ORI substantiate

these alleged contradictions g emonstrates
prejudice.

Wy %
29. Counsel submitted that while a fivassi lay between

. F

the oral and written judgment may bg, trigert "‘—h , delay alone
!
was not sufficient ground to invalidgis
-.'1‘-
resulted in a miscarriage of justice

T
demonstrated how the delay prejudiced h|s cast or led to an

unfair outcome.
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30. Counsel submitted that oral judgments are often less

structured than wri:ﬁj:(:s IHU’S clude broader
commen (ﬂ% S ultimately i 21 C ormal
Qon T |s does not mean the written

flawed Ogjnvalid.
1)
[ 1.

writteg

31. On U rt adequately

;I

®parties’ evidence and

its judgment, counsel

_‘ﬁqﬂ' as not legally

"'ﬁ"r?:" ised by both
B 15 il RO

""'ln_-.i:.-l

was substantively

kT
§

parties includ ""—'l

and procedurally fair.

32. Counsel submitted that t 5 citations to

W.absence o

each submission or document 1"""1[.# o“ nt to non-

consideration. What matters is that"t "Ny, Ildressed the

L
substance of the dispute which it dld"-.,l - l!!.'q.

33. On the issue of whether there ”-, and factual

.:-:I ¥

. . . . R o
basis to warrant a mistrial in the ciria

of this case,
counsel submitted that there was no statut® requirement

under Kenyan law that obliges a trial court to produce a
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verbatim record of all proceedings. What is required is that the

essential components ?E hear| S pleadings, key
evidence and ea‘% gment be Iy ed to
enablg*an eIIate ourt to assess the decision reach

34. Coufsel

LE
ey
discretion fed detg

J!j

ounse

subrji that the judiciat=glllfcr has the
: ; :

; proceedings to

speciﬁc phrasing or

tofco

!* . s —"ﬁ is counsel had

COI’]CEYT\S

- ! _J
recording of {"""-',,:’ oL, kNg the trial, the

t; . '. L :""-

appropriate course wo plkisSsue at once.

36. Counsel submitted that®&h gﬁepel ' stimony, the

cross-examination of the Respond e disciplinary
R
documents and the police abstract werdgsi®

the trial court. There is nothing dl_H.,lTl'r .'H- suggest that
critical portions of evidence were ex I '.I .
so defective as to hinder appellate re
37. Counsel submitted that the Appellantrelion SM v HE

[2019] eKLR to argue that an incomplete record may justify a

JUDGMENT APPEAL NO. E011 OF 2024




retrial. However, in that case the trial process was wholly

unsatisfactory and ke ects were entirely
missing or wr@_ﬁ In the prese dings
were @8n d in g fair, orderly, and regular manne

|
was gr, d in the evidence=Tasllred by both

judgmery

parties.

38. E Yo [ (o8 ‘ A= nd another v Shah

!I"'v;fu_l__ or mistrial may only be
"'F'

' ?‘*'-. !gl to constitute a

-» 'h ] nstrated any

39. The court has consideked appeal, the

Re gra
g : . B
‘ = Ih

record of appeal and submissions both parties

herein and observes that it is now settl .{"“.._ the duty of

o g

*H

the first appellate court is to re-ev "flall : Sence in the

subordinate court both on points of Ig Y
Tn

with its own findings and conclusio in Gitobu

" i

Imanyara & 2 others v Attorney General [2016] eKLR,

the Court of Appeal stated that: -
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“[Aln appeal to this Court from a trial by the High Court is by way of
retrial and the principles upon which this Court acts in such an appeal
are well settled. Briefly put, they are that this court must reconsider
the evidence, evaluate it itself and draw its own conclusions though it
should always bear in mind that it has neither seen nor heard the
witnesses and should make due allowances in this respect”

L

a5
Is casge, the Judgment of the trial cou .@a

imant’s terminatige-Gaill® Respondent
Ay '

:I._‘ b'{l- Vel
. 1

40. I

declaratiQn that thle

Ll
- '

was proc ally And

) as not entitled

[ 4

& dismissed with costs

=1 A
. | oo
he Appellant being aggrieve by the whole
T L, SEns - ST
judgment appeals on the same raising 8 grounds.

el L e b T

41. The court finds that the issues placed by the parties

el R, L

for determination in the appeal and in the grounds could be
G | R .

condensed to two issues namely: -

.
a. Whether the " ding that the
Appellant was lawfti , - rminated

b. Whether the trial cO%g ret awarding the

Whether the trial court err_edlr T -.\_ g that the
Appellant was lawfully and procedural| Sk
1

42. It was uncontested that the App@ll: M employee of
the Respondent from March 2017 to 1 where the
Appellant was engaged as a driver with a gross pay of Kshs

30,000/=.
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43. It was also clear that the reason the Appellant’s services

was terminated by t§ spon S accusation of
reckless drivifig :&_ Appellant T

Cn an
KAPA Mombasa Road on 19" Novemb

I
The ApBRllant raisedftie issue of the coyg-fiailh that he was

Ll
- '

to blame i’ the cchH ; ¥ B o ccident report

¥ 3 S&T 3 ®his court notes that

forg
A D
g

accCid o

document in this case

-

S sciiinvolving. It did
AN
’-.k‘r"_..-. s

44. This court Eier PRIEm \ T _ -_H finding that the

Appellant was to bla . : .
anagement
that the road was blocked by the pt Wi SR\, he used a
reserve road which was against the*cagRpia gulations for
the role of a driver.

45. This court is awake to the requirg 1 -F-"'L ;e employers

-l.
[ = -

must terminate the services of emp =Moir and valid
e
"

= T
reasons as required by section 43 of the Employent Act which
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becomes unfair under section 45 when there is no valid reason

and procedure foIIoweiunL CS
2. This court i als‘g the respe If. proof

undegsss 47( ) of the act where the Appellant
|

illustrafegthat a
1

L
the ﬁ; den

ation which was_unfaislllok place and

=
easons for the

;I

court is not convinced

termination occurred

-

pefore thg . S CTea b Yy _‘ﬁ“‘" to justify the
"ﬂ T
grounds-: RATE i M T o ﬁ .

5L A case of Pius
1;!:"-.:.]
-I‘..

Machafu H curity Guards
Limited [2017] eKLR :'r ? : : dens.
46. This court and the trial co®&t. % undertake a
burden of proof beyond reasonal "» UDTEEEE in criminal
matters but that of civil matters of b"a. ; ': pbabilities. In

other words, would a reasonable’ Elm !lq,;_ the same.
! :

%
Further, the Court will not replace it§ Fvesicews of what

i‘
5 '.F Sk
LR '-ﬁ

constitutes a valid reason for termint e o employment

contract with that of the employer. Justice Pro o or Ojwang’ in

the case of Kenya Revenue Authority Vs Menginya Salim
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Murgani, Civil Appeal No. 108 of 2009 as cited in Republic
Vs National Police ?er TGT parte Daniel
Chacha Cha 1 016 (201 6& ed as
ert;' ample

gity that decision makittigdlics other than

follow,

“Th

.l!... g -
courts pigabodie -._ 3 ¥ ¢ Wh by statute are
i " at they achieve the
ee of . s. It is for them to decide

47. And th&TCouf} 6A of 2017,
- T e S -
Kenya Reverntre=Autt rt R Athaka Gitahi & 2

tl

would have to
hind seek proof
re it can take

..It is improper for a court to Shoe
undertake a near forensic exarmvgatiog of t
beyond reasonable doubt as in a wklnigal

appropriate action subject to the requi Ment ',,_ edural fairness
that are statutorily required. The standerés ,I‘,.;I_."_-.' n a balance of
probability, not beyond reasonable doubBRH e employer is
required to prove are the reasons thatr LN )/ believed to
exist," causing it to terminate the emplbg(e M

1

48. Drawing from the above cited K¢
-.'1‘.

persuaded that there existed reasonah

he Court is
upon which a
reasonable employer would consider terminati®® of service as

commensurate to the infraction perpetrated by the employee,
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judges as humans presiding over the matter must not
substitute their own 1ie‘elln s easonable with
that of an em oye‘s,l_rh' navoidable |n

49. Tha ther fore agrees with the trial court

|
hadgd Iieqdsonable ground xﬂ""' minate

Respondgpt

e
L
i.

Appellan rvi .

b a self-involving
Bir costs to its vehicle
s of the Respondent’s

-

. n;-::-
=y
50. jlo,. Yelig W o . < "-. ,L.- for under
section 41 h Is coached in
.'.. b -y .I'- -
mandatory terms as SERIEHT | IRy a Union of

. -!_.Vll\ll_o.rk

Farmers Sacco Limited [2014] SRER th)

Commercial Food and AMRie eru North

L ey e
Section 41 of the Employment Act is GolNelac L datory terms.
Where an employer fails to follow thes WOy provisions,
whatever outcome of the process is bo d.f M- s the affected

employee has not been accorded a he /m ol sence of their
union representative. :" h
51. This court notes that the Appella lﬁ. g®H show cause

=
letter dated 24™ November, 2021 w '“‘-.-

ponded the

[

same date and he was invited to a disciplinary hearing on 10™
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December, 2021 to take place on 14" December, 2021. The

minutes of the discipkina earl g wdr at trial court

despite the pe‘%u_ A\Lthat he \Sj‘l ours’
@/as nQ Iewdence of him requesting for

notice

to attenglthe heafingj He was advised the hearing
A
with a coll&zlu
1]
52. Sl Ll ] ®me despite the same
'JL stalad e tter of 14™ December,

| !iﬁl e form and his

‘ ""-l.i"- flgwed the laid

down proced 'F""-'l-_h il ,' ar _. :‘ termlnatlng the

Ny

Appellant’s services.

53. This court therefore agra@s urt that the

Appellant’s termination was tively and

procedurally and this ground of appea! Mie, e

54. The Appellant raised the issue gf,l'lcri of the oral
1

judgment and written judgment poim i i discrepancy.
!|-..
L

This ground fails as well as that of the pbnsidering his

™y il
evidence and submissions. The trial court coM$tdered all the

evidence and submissions while arriving at its judgment.
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Whether the trial court erred by not awarding the
Appellant his termmal dues and reliefs sought

55. The trial co h t elSB was fairly
terminat é;iﬁed in not awarding compz. ti
e€?owev ere are terminal due

. or unfair jé F’f

notic

emplo n., gardl sl O &4

Per and December

*I
a2

hent of the same. This

hroduced leave

\ . , - S
approvals as thbe -f' = . = o Al RrEecords under
r. Wl -

r s

section 74 of the BT A Ehpellant ought to

g . I

illustrate that with precisit 8L he neW

N leave. This

court upholds the trial court findhag O this

58. The claims of overtime and pub I Qlil ..b_

precisely pleaded by the Appellant andr "‘:-.‘-‘ agrees with

MoNt was not

ere also not

the trial court on this position thg ‘-1' 'l'.l
entitled to the same.
59. On the claim for service pay as obS fihe trial court

the Appellant was a member of NSSF which falls under the

JUDGMENT APPEAL NO. E011 OF 2024




exceptions of section 35(6) of the Employment Act. This court

upholds the trial cour pd[’ii;n 3; U im. The Appellant
should coIIecttis %Jc}e of service If h a’zz;lftcfed as
Qwe trig] court. .6'

60. Appeal is devoid:giilherit and is

v
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