REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATIONS COURT

IROBI
AUSE N 2022

1 on justlce Ab [Ci\lelson)
'@(Y KOECH.cuucuruueressenesesnenntt _6?1 ................
%CLAIMA

. [

- i b LRI RAELS lemorandum of Claim dated 22"

—% lh

; an --,t*-.. r'=, ent agreement dated 12%

ffe -- employment from the

anager for a term of three years,
ay,2023.

the month of October, 2020

Pret- Kapsabet Road where

right arm between the

Teaching and Referral.

ed a fracture on his arm

went surgery to fix the
implants and since his NHIF over for surgery and the
attendant tests he paid fol' . al bills including surgery
bills on the promise by the R 't« _IL-;.;= that the same would be
covered since the Respongent 1} WS- its employees. That the
Applicant was promised tRdagt: ; 5 ok Md be refunded and asked
to keep all the receipts det aljiny pditure.

d. The Claimant averred thag y r"-- e, he resumed his duties
at the Respondent and ca -‘i © weeks under therapeutic
exercise in the office. Thats 1_-.. dical check- up was on 7
January, 2022 when his 8 _1_-!'.‘ ed that he had fully
recovered. That all this while h&Was i@8#ting for the Respondent to
refund expenses but to no avail.

The ClairTeng %
the Claimant
he sustained heag
elbow and shouldera d"ﬂva.s

c. The Claimant averrety

which required implan
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e. The Claimant averred that on 22" April,2021 he filed a form
notifying the employer in Nairobi office of the accident and the
costs incurred therein for the purposes of processing the
reimbursement from the employer’'s employee’s insurer but still
nothing no act/on Was taken and contrary to the provisions of clause

ebruary 2021 he was

13 of the Empl n a
f. The erred '
co be pald his terminal
the Respondent did not pa resulting in his
truct/ve termination. That he was not ' sons for his
nation which
structi ermination.

F

termi only that he was required to res:gn
plained and which resultedgafep

nt averred that on om-atgulllb'" February,2022 through

odgl@ss he issued Q g/ ctter to the Respondent
' i 3 s ye
7"' xp

¢8rminal dues for the wrongful
'I' was earning a salary of Kshs

ncurred treating himself. That

prayed for the following against

. Rt
—-.'# '|||

Cla 1‘1.,_ employment services with
ning "'*r' rongfully, maliciously and

% '4.‘ ary for the month of March,

for 1 Month in lieu of
,803.00/= and all of the

iii. Paymentsg Claim®
notice the™@gho beind
Claimant’s acd “";ﬁl edicd shs 240,000/=), salary for
leave days accru pro s (Kshs 84,107.25/=) and
liquidated ~damagg Y ':_ h of contract (Kshs
974,484.00/=) all totalls "l.‘h.'.; ,333,394.00/=.

iv. An award of Kshs 417 W "!'"a ing damages for wrongful
termination maX| ’nl ths (All totaling to Kshs

1,785,833.25/= ’l‘_";__r_
Raull2Mmant certificate of service.

v. The Respondent dat
it
-

ai
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2. The Respondent in response filed its Response to the

Memorandum of Claim dated 10™ June, 2024 and averred

inter alia as folloni.’ J U
-ﬁ th S ?371.1“ as._yet to return the

forms to enable its insurer a process the
imants re-reimbursements and or compensatio
. The Repk ent averred that the t res:gned in a huff in

Y™l chruak) shen it enquire e were shortages in cash
- n

L

WEdemand letter but denied that the
ininal dues therein since he voluntarily

at the Claimant’s terminal dues were

pn of court should be denied
l"'ﬂ as below the pecuniary

Bebc CAol '-«'. )f action arose in Eldoret.

M. prayed as against the
" . %" % X

Claimant thd -Clai Bentitled to the prayers
sought and that #age e dismissed with costs

to the Respondent.

|
4. Both the Claimant’s CaSEE'-.I spondent’s case was
heard on 4™ June, 2025. | e
5. The Claimant herein testi eW1 and he adopted his
witness statement and bund ents as his evidence

in chief.
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6. CW1 testified that he was asked to resign and be reabsorbed
and that the resignation was to enable him get
recommendation letter for absorption and refund of his

expenses JE !5
7.1In ¢ @?E{eﬁgnatlon was

@ ntary but conditional. That the®™aff pargsraph stated
t

%

it .. o0 expedite his cIearan g.and tr tion to self-

That it was not-eCailllf to the assurance of

. =

P his refund and it was not a

ifhat he referred to wrongful
Rl ek O & which he meant to be a forceful
.\ - A

o= d glated his leave days he

&% ,;__ ition he had worked for
ear contract.

alled Philip Koskei (RW1
Kified that he knew the

manager in one of

10. On the ofhal T,
herein) the Respo e s HR
Claimant who was ‘€Ryplth ed 3
their stations in Eldoret | he

11. RW1 adopted his W|tness-s ..h._' d the documents filed

LU M- That he did not ask

3
with the response as his evidg o,
55: . b

g CMimant’s role when he

three- year contract.

the Claimant to resign an""lh forced to resign. That

the Claimant’s superwsor

.
= Ol

was injured and undergoin
12. RW1 testified that the cert

and was in the Claimant’s file and he did not pick the same.
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CLAIMANTS’ SUBMISSIONS
13. The Claimants’ Advocates Mwenesi & Company Advocates

filed written submpissio 4”‘June 2024.
14. Cou t_’ We ant resigned when
e:%n ent initiated mqumes og()p n cash sales
ﬁ banking delays and relied on unexec @ dated 15™
Februar PR1 the Respondeni.™ not 'provide any
Ao cumeyits '-'lﬂ;- onstrate 1’#- any inquiries against

=
. ff gcfore the alleged reason
J iq esignation was unfounded.

s clear from the hearing that the
“_'.i_-; ggaginjuries was in vulnerable
_ﬁ? he was partly unable to
"Wy 1 dates of certain events.
: ~-"'i*-' ken an advantage to
decelve '-T-"'l ,np* 0 MRS ‘Dorted resignation which
in any event v‘ e igned 3 .
16. Counsel further seg gtulfl th®

made a deduction

gprobative value.

bspondent unilaterally
Ol his 7/ as shortages and
advances which shortag®g% supported by any
background documentatior?,
valid justiciable method b:f_lzla \/ y 'l:.:.‘l the decision to make

such deductions. That at {he {lEan

ortages or such other

court conceded that the C -'E,_-
excluding the claim for medi

RESPONDENT’S SUB#MSSIONS
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17. The Respondent’s Advocates A.E Kiprono & Associates filed
written submissions dated 28" July, 2025.
18. On the issue of whether the Claimant’'s employment was

wrongfully, |]I IOUSIélaWSI irly terminated counsel
sub l&t a c self on how he
onment That on one hand he a e claim he

% Was unc e oniously terminated and on the hand in his
.|tness

ment that he erP"" resign.

ene Claimant to prove his

PP \d that his employment was
el relied on section 107 of the

EN0R ACH /(5) of the Employment Act and

L ' 3 T, D ¥ o odern Coast Express

':#& 3 that unfair termination
. .1|

--‘:.

.{ shifts to the employer to

occurré
20. o""-'."l.
justify t ':5; oo Y

"I- I

once the employee

discharges the b o of sh a wrongful termination

occurred as per se -..;_ 1"'47(_5) C ployment Act. That

the Respondent showe he SRR\ resigned voluntarily

Y, .

while the Claimant insinuat®g as forced to resign.

That a look at the resignationg l’i'. if ,,a s it was voluntary.
IR

21. Counsel further submittegt > was any doubt as to

the nature of the Claimankg Bt the same was cured

by the fact that the lette 31, iigalion was transmitted to
. :

the Respondent through ema et ihere was any coercion
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or force nothing prevented the Claimant from stating as such
in the resignation letter.
22. Counsel submitted that the Claimant’s allegations that the

resignation fette can$ E)'e on because it was not
S|g M S ar ause he neither
’ ssumg the said letter nor its C @ at he also
% onfirme 14 ring hearing that the e -- use@orward the

,.1!"'

2tter to the RespoII 2
Rera € Respondent’s evidence

S|gna |

A" \oluntarily was cogent and

&nt. Counsel relied on the case of

T S National Bank of Kenya
- R ;' -l oMt that resignation by
T SERITEE neis! ,.e ﬁ yment at instance of
emplo -'IF *"'i _ on herefore not malicious
in.
% nt was entitled to the

or "" ".L..._;

24. On the | '=. ';:‘._'

reliefs sought coufS8ksubmith : foving established that

the Claimant resignee, Volkntar as not entitled to the

prayers sought. That H«_.‘ er TR
lh'l. [ :.""
g

notice pay could not be 'ﬁ:"'i since the Claimant’s

ﬁ-:‘! n instance. Counsel
relied on among other caX pas0f Okello Munyolo v

._h__
Unilever Kenya Limited{3% l"ﬂ*i"
. r-

bensation for wrongful

termination as per section act and one- month

e

employment was termin "'éd‘l

R and Robert Indiazi
BR to submit that the

Claimant was not entitled to compensatlon there being no
Judgment ELRC Cause No. E176 of 2022 7
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unfair termination and that the Claimant was not entitled to
notice pay as per section 35 of the Act having resigned
respectively.

25. Counsel su ed tkj U court were to find the
ter ﬁh‘d an S)’g:' a|r the claim for
{a hs salary as compensation w reasonable
% d exceSpe under the circumstancgs ecaﬂﬁ\'e Claimant
f-""'_ y 9 months. That the

i ection 49(4) of the act

e Unsel proposed one month

ad wo <=o

or the Respondep
¥ :

3ds the termination unfair while
Ondari Angusi v Meru Slopes

“-i.“ ant had worked for one
| s
.
Y
u

one month salary as

compe ‘ ' 8 ] N

F- [ . 1 ' =
26. Oratiae S gl ol O RoNt
' BN signed in February 2021
g£2022. Counsel further
entitled to any leave

led to Kshs 84,107/=

of March 2022 counsel

he was not entit/&d %g-salary™ :
submitted that the '?'Han_t
days despite claiming ' f s

(N -

he did not adduce any evidEWa ':.'

S same. That there was

l"lL,'E: py the Claimant the
"" ..ﬁ' outstanding leave at
Kshs 22,803.56 and the .,1“ v Ay B to the Claimant on 8™
March, 2021. A1,

27. On the claim for damages g% -; i

974,484/= counsel submitted that the Claimant neither
Judgment ELRC Cause No. E176 of 2022 8
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pleaded the same in the claim nor adduced evidence on how
his employment contract was breached by the Respondent.
That the Claimant voluntarily resigned hence he was not

entitled to aFi Lge‘iUS ?&(’)ntract
DETERMINATIO
@ has reviewed and cg S ere pleadings,
0 I

AF®estim \J_submission ounsel in support and
=

ir_ OSif o = . - 3 A B@PuUrt has also considered
i - = i ’
i KTES SANBT Sels. The parties also agreed that

- CalCLLISBFE he matter with the exclusion

_,. : this court to determine

_ uo “"l_ ught

29.

(a) Whether the Cig terminated by the
Respondent and or he re :
(b) Whether the Claimahile kni SRR reliefs sought.

Whether the Claimant was terminated by the

Respondent and or he resig marily

30. 1t is not in dispute “#existed employment

.:'a -‘d

relationship between the Cla § he Respondent where

the Claimant was employed in May, 2020 and he worked for 9
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months before the cessation of employment. What is in

dispute before this court is how parties parted ways. The
Claimant alleg tha forced to resign by the
Res ¢ QL JUS @ﬁf aid and he be
%'@Jsorbed back to work. é

. The R ; dent on the ,.
1L . -
Y ¥ Joc qu ROt has had a look at the
) . uary, 2021 which was sent to

14" February, 2021. The letter

maintained that the

-I

SeroL cxpedite the Claimant’s

11 O L o
; e
= T

T Y ment.

- . .|||.
etter although unsigned it
was sent t0 ".". LMW he Claimant is therefore

estopped from delyi the said letter. When

he never denied the coNEhEs off d letter or writing the

Ssame.
I'-."

33. The respective burden-qfl. L:"n e parties is governed

38

ought to illustrate that an Cighs

by section 47(5) of the E . t where the Claimant
ation has occurred and

the Respondent was to justify hds of the termination.
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The court of Appeal in Pius Machafu Isindu v Lavington

Security Guards Limited [2017] eKLR explained this

burden as followsgg ;I LI
; ti L oth tl.Svig_:. f@r the procedure to be
fa/owedm atters of complaints of unféir t athpn as follows:
or any complaint of unfair termindti of loyment or
iemissal the burden of proving that an rmination of
or wrongful dismissal hgg§ogcurred Il rest on the

while the burden of-¥fisal\g the grounds of the
ok employme rﬂ'ﬂ B¥lismissal shall rest on the

nt og
DS S add "
I;‘ in g (he burden to prove, not only

rongft

af o DUt also that the termination was
Dn /s tnis foundation has been laid will the
gsection 43 (1): "to prove the reason or
RSN AREL d where the employer fails to do so,
WL 1Lk, ergdeto have been unfair within the
N ¢ 2 7 ' ag e _ '
el stimony of the appellant in
W ourden but we are afraid it

"T""o.*:?,ﬁ_ o require the employer's
- _'Ii:.'

H that unfair termination

i |d be called upon to

justify the ground$ bn. It was upon the
Claimant to illustrate 1."""*-'-:, er

e e
asserted for the same to arhoW¥

forced to resign as

" tructive dismissal.

35. The concept of construl:tjl\z ..; '*:1,; was aptly articulated
by Lord Denning MR in
Sharp (1978) ICR 221 as s =

—i.-"
"k

fhEXgavating (ECC) Ltd v

- .
“If the employer is guilty of conduct W#ich is a significant breach
going to the root of the contract of employment, or which shows that
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the employer no longer intends to be bound by one or more of the
essential terms of the contract, then the employee is entitled to treat
himself as discharged from any further performance. If he does so
then he terminates the contract by reason of the employer’s
conduct.”

36. The Ej-rﬁ.{_s_o‘ Q&M@T of Nathan Ogada
Q’Qﬂ v David Engineering L djﬁh KLR, where

e
i =
L

E‘.

ed as follows:

urts
“Constiugtive dismissal f @¥cn an employee resigns
bg¢ Nhel FS g Mas become so intolerable or
G '_.,l o T L _ =

ki AQF 5 !

: > § ; [ 2

ec
==
ry

ployee has no choice but to
R vas not truly voluntary, it is in
Kample, when an employer makes life
g employee to force the employee to
t firing the employee, the employer is
tivgsdischarge.”

case of Coca Cola East

0]

=

O Lt
*-..: ""-. Al Ligaga 2015) eKLR,
"."'lh.‘::l
ated the contractual approach
>,
MR- nunciated the guiding

test of :*. ekive=aren

,a_Qen .
ol

link between the resitki®gid

principles includindg pf the contract, causal

employer’s conduct,

: : _ B

resignation within rease and absence of

acquiescence, waiver or es,Elcl) j others.
: 1 i . .

38. From the foregoing the. | Hients in constructive

dismissal are-:

a. The employer must be in breach of the contract of employment;
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b. The breach must be fundamental as to be considered a
repudiatory breach;

c. The employee must resign in response to that breach; and

d. The employee must not delay in resigning after the breach has
taken place, otherwise the Court may find the breach waived.”

39. I@s\g%f‘é‘tlaﬁ’maﬁngr,ﬁugﬁ'any breach of

:‘ tract _which could cause him resign

force or

and his dues were tabulated and paid on 8™ March, 2021 which
included leave pay it is therefore clear that the Claimant is not
entitled to compensation for unfair termination and notice pay.
The Claimant claimed that the deductions of advance and
shortage were not justified yet he never objected to the said

deduction.

41. On the claim for salary for March 2022 the Claimant having

resigned in February, 2021 he was not entitled to any payment.
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The Claimant was also not entitled to damages for breach of
contract since the same had to be specifically pleaded and
proved. The Claimant voluntarily resigned and he never
illustrated any breach of contract.

:42. In conclusion the Claimant’s claim is found unmerited

and is here dismissed with each party bearing for the

Delivered virtually this 19" day of December

rlll:zozs

_ I;\hbuoda Nelson Jorum
™ -l. f "

Division
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	(a) Whether the Claimant was wrongfully terminated by the Respondent and or he resigned voluntarily.
	(b) Whether the Claimant is entitled to the reliefs sought.

