REPUBLIC OF KENYA
IN THE EMPLOYMENT RELATIONS COURT

C;U&I'\IO E923 OF 20
QBQ . Justice Abuodha Jorum Nelso

OLWENYAlER ........ L 4.. T e eneeers RIMANT
' i =

a. The Claima
26" March, 2019 in
initially for a period of6 mogt/
salary of Kshs.150,000 per mahg] Beg the
5% commission on every saving oA onl)

iy the Respondent on
t-/en of Ge . N onsultancy
e-ta sort o fclaims at a
as entitled to
ettlement.
b. The Claimant averred that the officialV X Cig o.,_ n as agreed to
be five working days between 8. 00am to i"’h PR he Claimant
exclusively performing work within the Re establishment
and was bound by the Respondent’s
c. The Claimant averred that she continfag 4 her obligation
ide of the
n the

etter on

in accordance with the employment a ) el
aforesaid 6 months period until 17 Aug

- N
Respondent served the Claimant with a terminati®

grounds of operational requirements of the business.
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d. The Claimant averred that she disputes the fronted reasons and

that the said reason is not valid nor fair and is in breach of the

employment contrac nd'[r:\’/isi:} Ht' 43 and 45 of the
Employme

e. aye red that she was not availed due p @
d nor heard prior to the termination and the pro
sectlons 41 of the Employment A not complied
Wit L-
f. The -! ant ('-!xr BEC s exceptionally

, l/ / e d g sg » . g0 as per the contract of
N payment of Kshs.
owever, despite several

e commission

earneq hEL s o [

OSS.
1. The CIa""""J""l _ 3 W|ng against
the Responde -'-'.|- - ) - y; -..,_.

dismissal from
kocedural, unfair,

employment D¥AtARWR esponde
unlawful and unconstit&tienal.
ii. Payment of 12 montiSkgrbss, salar
termination.
iii. Payment of salary in lieu o _
iv. Payment of accrued and untakd® \., Ws, Sy
v. Payment of a sum of Kshs.2,350 .1)5._'_:"
from 5% February, 2020 until pay IP’E J

ation for unfair

court interest

vi. Costs of this suit and interests:i;.lh'e s I'l“t:- (b) and (c).

1L .

2. The Respondents filed their Responsg BN Y orandum of
H'I-

Claim dated 27% January, 2022 and ¥ it el

L "l
"

alia as

follows: -
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a. The Respondent averred that there was no employee-employer
relationship between the Claimant and the Respondent. That the

Claimant was engageggas 5io-n’sul‘¥ U an employee but

a private co ﬁ, S ?ﬁ

b. The R rred that the Claimant was e @
R vide a_letter dated 26" March 2019 for a fi e@?
m as alega

C. Thef%
fees .

s consultant.

d that the Claima
B

004 e (5Sig : y saving achieved

ndent Ver 8®aid consultancy

515

la l" Ie 2 P . -
d v", R ' Sy _»!' 3 . ise of the 6-month Contract,
‘ & same ;.%{- i If 0L t the engagement between
= Wthe glaimdnte E:' ) g the same terms.
e. The Resp 1 z 1"‘:-*. ol t were clear that
the m onsultancy fees
'

and not a salgg o ¥, " - ‘;_ ant’s invitation
.'E'ﬂ' L - 1

A-CORLq ..."1’-

f. The Respondent dve/le ‘ Y o0 paid 5%

Rhe Claimant in

to rewrite t

withholding tax on the é&o

accordance with the tax rules® of consultancy
fees.

g. The Respondent averred that the Clai cnrolled by the
Respondent for NSSF, NHIF or PAYE aé"'w : "1"--. en expected if
she was an employee.

h. The Respondent averred that due t‘-"lt
COVID 19 pandemic on operations of " -.;_._ 2 e Respondent
held a meeting on 12" july ,2021 ﬁ ant and it was

mutually agreed that due to operat/on _._4. S her contract
- ' ] ’

P + '-.-"

holee ..'“" effects of the

.._-‘_

would be terminated.
i. The Respondent averred that from the date of the meeting, the

Claimant did not report to the office for a period equivalent to the
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notice period provided for under the consultancy agreement. The

Claimant’s consultancy was terminated on 17" August 2021.
Jj. The Respondent averr lt the ’CEIH an employee but
' 1 the rovisions of

dent
sions of

verred that it does not owe the
356,959.42 /= and it denjg®
the clgj awing being filed s

:'.':Es!! ;

g jurisdiction of

this _u;' rent court when

there M } G
3. T, Re l % :

Ween the Claimant

%S against the Claimant

ed with costs to the

4. The Claimanfsee Tas: R T 24 where the

"-1 ents filed and

She further

stated that she was issued w ent contract

dated 26™ March,2019 which was af ontract. She

was entitled to one month not‘iﬁ$--r ._-.1 ';.;. reasons for

1
termination were stated in the contrag

'l
-

5. CW1 testified that she was paid jon of Kshs.

150,000/= per month plus commission i B and that the

contract provided for official working hours from 8.am to 5.00
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p.m and that the terms applied to all staff members. She was
required to seek permis to om work and was
expected to %&L OTITI& where.
That prowded with tools to carry out heré_@h

used reparer

s and hand them to
||'*| f
6. 3 o Vi em I General Claims
P f®t and that in the

ormed the Respondent

l"...lli'
_|._

"t'-. }- with legal

nsize. She was

consultancy. e

7. It was further the k% was required

to furnish her NSSF, NHIF nd NI but she was

not registered under NSSF ancJgA Respondent

was bound to enroll her to NSSF an'd . .h: at her salary

+ =
was paid through the bank which: M\‘/‘a ?"\ i_u;’lﬂl just like the

Yo lip.

rest of employees but was not issueg :!

8. CW1 testified that she was not a ‘- S gy to be issued

B0 contract for

with withholding tax certificate. That thefe

renewal as her contract was not renewed but she continued
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working. Further that the meeting of 12 July,2021 was abrupt

and after the communigation ed to know the

procedure a@ ht& JUS ndent

m%respond but it did not. That she was |i§@l
|

pro

terminetion letter].
{1 P/f
9. CW1 sthit ' RLSoy as per her

B® orking until 17t
onth salary in lieu of

30 Alow processing
_A «- stated that
she was entifiScN F:'._'T.'-_-- ou s saved which

7l

in this case was 47.

engagement

was governed by the contractiggd} she g U pposed to

- 'h
provide legal services and that she .#"-.3,'..;1:_.‘ bneral claims

consultancy.
11. CW1 confirmed that the contrac )

with a remuneration of Kshs 150,08

2rm contract
was a gross
amount as she could not tell how it was #n down. She

confirmed that she was not issued with P9 form and that she
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was not aware if other employees were issued with the form

and further that she neveg as 9 forms to file her

returns and Qel Le mmﬂi s She

rst tlme in court. _6!

nﬁrmed there was no othesglEement apart
a0 o rking ﬂf_"

.l!...
;I [l
pPedical cover and she

from th
N

y Al

onIy

12. CW

ning the same.

tra

a'

P given.

I ployee would
. s

. r " J A e
retain one arf=EN I s ] she requested

L
§

ued while still

in employment as she needag ay while on

s.si \

maternity.

14. CW1 confirmed that the meeting #'-. '.' l she did not

‘I.
expect such a decision in Ilgthl. 3‘4[- ; company'’s

1

performance. That she worked untig.s termination

: ;- '
o Y

o

letter.
B

15. CW1 confirmed that the Respondent 30 bilnetric system

at 13™ Floor and the other floor had a register. That she used
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to sign in like any other staff. That the document presented in

court was not signed. Thatt:: ‘}de on 12.50 pm.
16. CW1 conﬁr e ot ﬁj?d she
E;t her commission that she kept asking b _6!1

17. On re{egs e . TR0 Ntract did not

was

paid.

P ot issued with any

. That the leave form

l-. - -ﬂ., That the leave

- S|gned That
she was entitfed-™
‘

18. CW1 confirmed -,. yas terminated

eeism.
19. The Respondent’s case on the &ifj&rihant ahcard on 13

May,2025. Sharon Juma (RW1) testl -1 Respondent

Head of HR and Admin. RW1 adopl;gld’ 11- " 1*“. s statement
)

and the Respondent’'s bundle offg 1’:__.. iled as her

':-..

o

evidence in chief.
=,

20. RW1 testified that the Claimant 1

Bf8ged by the

Respondent as a legal consultant. That the Claimant was to be
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paid Kshs 150,000/= per month plus a commission of 5% on
savings made on settlemeggt. Th ents were subject
to tax. That @ Iﬂlﬂ ngx}-‘ﬁ ut she

orking on the same terms. That theé_@v

onth prior to termipe

COﬂt

orked fo ence notice

A
pay way et

never

21. @

‘ 59 O . . & EMat she was not the
k signed and expired as

-

Bi paragraph 3 of

l'.: ate the fixed

| : wk M
; I ; £ o ey
term contracibyN et 2

22. RW1 confirmed cribed in the

contract as an employee. provided for

g HY
what constituted gross miscond e Hat ant was not

dismissed on gross misconduct. T-h ""'u-. ant was a

“n
consultant not an employee. - 11.-*

23. RW1 confirmed that the ”"ﬁ! entitled to

.:'!.

remuneration and the contract had-ie urs similar to

-

.-i.
other employees. That the Claimant was sUpp@#€d to give one

month notice of termination or pay in lieu of notice.
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24. RW1 confirmed that the withholding tax was not provided for

in the contract. That 3pmmlowed the law
concerning ¢ kr&T th bto HR
'@e was a consultant. _6;
I
15

25. RW onfirmed the termination Sk ccused the
L.
Claimani g

oF T

e

mMan

gtion. That the

F® e needed to seek

rizatioy

2 =R JK Cloiaifiy x.,_-:?. to close the
positio Jr- S ylbg _ ﬂi} was not
notified as thigze N e - _ 0 :"-"I there were
dues to be paid :u. It 3 ultancy fees.

27. RW1 confirmed that by Dégge 7,339,128/=

was saved but the documentsi@si nel am-d and the

- I|..

'|

"'-‘--..
-l’h ot pay the
E’ia

29. On re-examination RW1 clarified that P I..Il ments were

Respondent objected to the document

28. RW1 confirmed that the Requ.QI

commission because the documen é ified and no

demand was made for the payment .!I"

handed over to her and she knew the Claimant as a colleague.
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That the spirit of the contract was that of consultancy

although she dld not drafisg ?Ugct did not provide
for leave as en
hat the termination was mutualQ@he

meetimg of 12 Tq2021 RW1 could
.l!...

}l_-‘ ith the

31. T
J tor |CIv ' 'r dent who adopted his

, Jtt
RW?2 mu- e | f ed biometric

t

30. RW

mfirm if the

docume Andent.

ofrey Munywoki the

Respondents

systems thd _-.:"r P
premises. That he Waqinic : ' g and ensured
the system was working. |
33. On cross-examination RW2 co "m.. i B e unable
to retrieve the Claimant’'s login :."- 1‘.; e biometric
system.
34. On Re-examination RW2 clarifieg ' "' | ta was not
before the court because there was™ X t was done to
adopt the new system. That there was T j Fto keep date

that was acted on.
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CLAIMANT'’S SUBMISSI J U
35. The Clalmae bo Sq?]yﬁ\,}\,ntten
ated 23rd _6;

employee or

sub

36. Or%

June, 2025.

issue of her the Claimant

agunsel relied on
N Wycliffe Mwathi

| the Halsbury’s Laws

-

SRS e ubmit that in
= "Hz in addition to

the control t@SE- NI -G. S ~ e who is subject

:. .::—_.: A l"'-.ll

A®. be considered

to the command o

include, the method of payMg -. any oM

T

for that employer, stipulation a%IEkRousSIEEEEthe contract

o work only

: . "l-. &,
may be terminated among others. = “‘H

37. Counsel submitted that from the:fer

".

u,.ﬂ. ontract, the

Claimant was under a contract of s an employee

of the Respondent. That the Res i i:éa cised control
.i."
0

over the Claimant with regards to when '3 ' gre to perform
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her roles and even held the power to terminate the Claimant

on account of gross mlscot:c;}' M
38. Counsel su 'Ei_ Slni ?ﬁse of
falthfully reported to wor tie

remises and was_=UMftted to the

her ment

ents

employ
,}
L. j

of the policieEBiN
‘

Resp

iFave hence she

BPDermission from the

assertion the Claimant

PRSI form which

.'* "'f leave as part
"'I-.-

..‘.
e entire period

39. Counsel submitted
brking under
the supervision of the Respon CEE . er that the
Claimant’s duties were integral % '- LT % ess of the
Respondent such that she was prow_gll . E’; bffice and all

o
|
O -DAFORL] r duties and

the work implements she needed

participated in all staff activities an gs.

ays
‘.

o

40. Counsel further submitted that the te " - letter under

paragraph 4 alluded that the Claimant had been away from
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the office without authorization for a period equivalent to the
notice period shows that Cl d be absent with
express autrﬁkj‘a i;Ré}:cIﬂl& imant
neve%med her duties on her won personal G@

|
sched
.'lr...

41. Counsg

v Upperhill
M 7) [2021) KEELRC

ere the servant agrees

-I

iy o subject to the

.-- .'i 3 deciding the

: : 2.
things to befdoMily g h

means to be employeg SRR e and place

be done, the

where it shall be done.
42. Counsel relied on the Black’s %3 DictlEERE® " Edition to

submit that an independent contrac't.o it "I." S is entrusted

:XIVH' fi- > ee to do the
assigned work and to choose the mg ' *E S mpllshlng it.

to undertake a specific project but

That the Claimant’s role was so -,! e g O business of

=
| W]
b

the Respondent such that she continued 00 Cé

B out her role

as a legal officer even after the expiry of the contract.
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43. Counsel submitted that to further support that the
Claimant’s role wa grat business of the
Respondent ARI(Q 3 US d that

mtroduced the Claimant in the nﬁi_ié\

amo% its neg{ﬂ L

ff which meant that Respondent

1

g"as amongst its

the meeting of 12%

Lol du_'.-:..(-n as a staff
By onsidered for

171 Pl 15 .‘_‘ Pl | A 1
downsizing. jecty, > Ny _ ristened as a

consultancy formed™a#) fB.isiness of the

Respondent. That the Claim&g o hand over

her duties to the Respondent Nelffelan<JESEl part of the

business of the Respondent. kY 1""-. '
45. Counsel relied on among other c_gl 11- ise of Lydia

b
) - i l"if[n
Limbe v Akili Dada [2022] KEE q ,F'-.‘i.
that by all means the Claimant N ':ia

'-l.
S

R) to submit

ployee of the

gnt. That the

Respondent and not an independent "COf

Claimant reported to work from Monday to Friday with

Judgment cause No.E923 of 2021 15



specified reporting and leaving time, she was provided with
office space and the mggterial to complete her
duties and s &L Jﬁﬂs pated

I @UVI’EIGS in the meeting of 30% Augusté@
was%vduced ﬂw staff, she was super\Jit directly by

fixge M CORactM ' ! I%€ion to be absent as

in al

ained past her

sked to hand over her

-
"

: i
46. Counsk/ SRism v - N -:"'\-...E-. ing the court

that the Clai ..'_'—‘Lh__ A1 DR cent hsultant, stated that
; N,
s which were

the Claimant recéh .,.1

subjected to withholding ToH any material

t""'l.-d

before the court to indicate that %34 a W& M Oreement of

the parties that the Claimant’s H"“l.' ':. subjected to
||

withholding Tax. That the CIaiman.l;_ﬁvﬁ "ﬁ. made aware

that her monthly salary was beindgh JulEetERs

tax as it was paid directly to the ?!-I-" i e was never
=,
%) ment period

withholding

issued with any tax certificates during hér '

or at her termination.
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47. Counsel relied on among other cases, the case of
Kollengode Venkatac rayan Vv Intex
ConstructloQ r}aﬂg at the

e e

termine that the T s was not an

fact spondent paid withholding Tax

auto |c factor

#

E®n of the Claimant’s

48. G
= E 5 o1 @ sl ural, counsel submitted

cont€mplated under

wasS never

subjected to :.:"'_'.___"1

section 40, 43 1“""'. he was merely

issued with a termination pdiately, 17

August 2021.
49. Counsel relied on sections 40, t"-._.t 5(2) of the
:_1tlh _ﬁ. lay on the

Respondent to prove that there & ﬂ
!|-.

redundancy and that it followed the B

Employment Act to submit that
.- reason for
et out.

fi6f Domestic,

50. Counsel relied on the case of Kenya Ohio

Hotels, Educational Institutions & Hospital Workers v
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Mombasa Sports Club [2014] eKLR to submit that even

though the law allows ansgmpl ‘TLF inate the services
n emplo &I\" S @rents,

case of Emmanuel-LiE Chang’oka

[ establish that there

of a
ther % or he termlnatlon must be justified.
u

51. Co | relied

.l!...
v Plan

119 (KLR) to

ed to the termination as
aai Lo prove that the
: “'\.:'t'-.\. ies. That the

.H.

fcre affected by

Statements or

the pandemic.

52. Counsel relied on Section 40 ment Act to

submit that the Respondent has not "-"'--. it complied
f :.-'

with any of the conditions prov1q1le .iﬂ. e law. The

&

redundancy and there equally eX|s e
.k

Claimant was never issued with an Te ng her of the

bl copied to the
il

Labour Officer in notice of redundancy.
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53. Counsel submitted that the Claimant was never consulted on

the decision to terminatesgper on grounds of the

operational r@ L JHS?} inutes

in th g eld on 12™ July 2021. The CIalmanC%Q

the s mmutes{i?qs At onsulted on
AFS :

the dec *on grounds of

O , Ci ‘I"i

o nsel SUy 'S signature was not on

L po R TS failed to prove
that thé, EEifma = bbrted meetin
*-._ ” ""-..,*-. ?

held on 12" Jiie
. il

k& .
55. Counsel relied Orfgis ; f%.v Borderless

5% 4.0f 2y :

to submit that the Respondentgraiéd

Tracking Limited ( Caus@é 23] KEELRC

ly with the

I|...

mandatory law and procedure on'-.r . 5 as provided

termination
t * Lll- e atio
I&‘* Iegal.

ubmitted that

under section 40 of the Employmem;_‘IA

56. On the reliefs sought by the CIa|m LSS

=
.k
Ll

of the Claimant was un lawful, unpr

the Claimant should be awarded 12 mo @pensation for

unfair and illegal termination. The Claimant never contributed
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to her termination and at all times she performed her work in
accordance to the terms ngrapd service, however,
the Respon Mﬂ‘ 3 UAS/ d the

@rwce without justification. _6!
e

| .
at she was also en =CLone month'’s

Clai

57. Co | submit

AEA
salary i

& amount at the

ti (AT e A | E®aimant was entitled

for the year 2021 as

-

wFE > -l-,.__-.E».- laimant indeed
_-ﬁ'.j .

|||.

Ty

58. On the cl#hN B hs ,356,959.42/=

counsel submitted \He : " % 1 led to the said

mission for

savings achieve as at 31" & EEambe g O of Kshs

47,339,128.44/= which was as per'-h 1": ent contract
clause 3. Counsel relied on the 1q‘?él .i'

aper of the

I
ke §

Respondent for the year ended 3 3 Rl 2019 where

the amount saved was Kshs 47,339, ‘.i"

=

'i."
™

59. Counsel submitted that 5% of the abovesavidls tabulates to

claimed commission of Kshs 2,356,959.42/= which should
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earn interest from 5% February,2020 being the time the claim

was payable.

60. Counsel relﬁ‘iﬁ’f)ﬁlﬂf J@M#Sag;‘fﬁnnah
Mutg@iga & another 2017 KECA290 to s LBt
|

havingefaid the for payment of the=clmission and
AL
adduce idenge 4 tthe evidentiary

4 sh iPE ' . ! B®¥ht to show that the

e commission or was

RESPONDENE S UBMI%
s Advocates
filed its submissions dated 11 }"-._ - " b and on the

issue of whether the Claimant 'wa$[ie i ltant or an
%

1
employee, counsel submitted that E

was not an
employee of the Respondent and .’3"' be dismissed
with costs. Counsel relied the case of a Kundu v

Kemu Salt Packers Production Limited (2016) eKLR to
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submit that the onus of proving that a person was employed

under a contract of servi Ilejvu\ laimant. That the

Claimant has@%ﬁ

62. Cq n@lled on Black’s Law Dictionary 9% Edlt%e
% |

definit Jepfndent contract urther relied
I - r
fey Mungaj-l L National Oil

of an i

of ga

;r " .
ER on irreducible
Il

ence of a contract of
oA aest, the test of

o] LN I|gat|on test.
i""\t"'- F

63. Counsel s 2, ert DS TRt DOVE case law that

the agreement --:[.' - ' AR onsultant, the

Claimant’s scope of responsikj b negotiating

e

settlement of historical legal clWZ9 > agreement

expressly provided that the CIaima'nt *I.h._,': paid a gross
.

fee for her services which the Resp.gln 'ﬁ b ﬂ; ithheld and

paid 5% withholding tax in accorda

64. Counsel relied on among other ca . e of Ongola v

&
il
o

and Beyond Kenya Ltd (Civil Appéc #98 of 2021)

[2023] to submit that the terms of payment is determinant of
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the nature of the engagement of labour, other factors such as

frequency of reporting j U ision or normal
employment@ &1‘3‘ S GCt as
Is of the relationship but do not _@\
concl e evide
1% : /’
65. Coun ot ¥ EeCation that she

;I
#Structures and was

inte

s including leave were

-
"

i

66. Counsgiiniimx ] S I|cat|on form,

doctors repditzm s mes dated 30™

supPpg massertion were

August 2019 in

unsigned and contained no %2 at they came

from the Respondent. That the CogS# U ont did not

provide for leave. That the CIairr'va J hours and

.l'._l-_.

station were terms negotiated and a.glr __*' LQ"“

67. Counsel relied on the case of .ﬁiu er Haya v

African Medical Research Foun .. REF) (2014)
8

to submit that parties to a contract TeSerd## the right to

negotiate terms that suit their needs and it is trite law that
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courts’ do not rewrite parties’ contract. That the intention of
the parties was a ent dated 26™
March,2019 6 &I" JS:MSTS?L‘I court
e the invite by the Claimant to rb the

@fTant counsel on

shou

COI’]t

68. On t

Salar bmitted that there was

tha Ctaily LV ' | B unfair termination
;
. f T Y O il her and the

tltled to the

compensatiof=EN : Dir e T o ry in lieu of

ted that the
Claimant was not entitled to “yas | yccrued and
untaken leave days as she was r'm yee and the

agreement did not provide for Ieai(_‘el.l.r *’E";; laimant did

not specify the accrued and untake L : _.
70. On the claim for commission c itted that the
Claimant’'s claim of unpaid co of Kshs

2,356,956.42/= was unsubstantiated as the claim is anchored
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on alleged legal claims paper for the year ended 31+

December 2019 which o‘t}sU stamped by the

Respondent. C}iﬁ S

Cauin lied on the case of Mugo Mungai & Q_@I

Ofﬁﬁ | Liguidaldr (Capital
t‘#r_.-”-*: [2019] to

no probative value

Recelv Provisiona

Financg¢ gfimit

aI claims paper did not

il' L 5 v.é_-_.f.u was wholly
-f-': % S

,.‘; 5 for using the

said figure to I{'L F

72. Counsel submitteY -:J.- & ! tenable if the

E‘Eare :

approved by the Respondent. TH&{dre

same was anchored on a repg l[aimant and

vidence that

the Claimant demanded for the *'" the alleged

commissions which if she was to.bé fell due for

3‘== .

payment on 31 December, 2019.

.::a !

73. Counsel submitted that the ClangGEEEiadiuly paid her

o

gross fees and commissions as showft 2 withholding

certificates one of which showed that a payment of Kshs
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589,240/= was made on 21* October, 2021. Counsel relied on

the case of Angela Gwgyo henker Limited

(2020) KEE@ ‘17‘ I [3! DSi at she

the said commissions. That sheé@

spec%lly plead{i?qyroof
1

4

.o ered the pleadings,

-

ki 6 b P . '--,.,-4-.-1 both parties.
The court tald@Eitmc-yi Hﬁﬁ 9e determined

are as follows: -
i. Whether :.. R '~'| ee relationship
between the Claimarig ,'"‘c'

ii. Whether the Claimant’s Sz employment

was unfair and unlawful

iii. Whether the Claimant is entrt(E? 1.“. efs sought.
Whether there wds r-employee
relationship between t 3% at and the

Respondent
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82.The employer-employee relationship is paramount before
this court can adjudicategpny e matter. It is not in
dispute that@ .iﬂf JZHS dated

9 as the Legal claims- consultancy C}@G

Wbnths. She continuedswgs

ntract of

-"u.- |
same |-.- s unfyh Qf

term g under the

e, This fact was

P2 only disagreement

e was an employee of

b n-.._-_-aa-, under the
:""-I.'.t% Boed that the
-y .= gt o)

.
| ¥ =
iz

Claimant wz "-*_'.__"l Pert) - ployee hence she
- N =

'ﬁ - L,
was not to be prote e, . N Ad

83.Under section 2 of the Employment Act an employee is

»
a
B

I.';:l.

defined as:

"means a person employed for wages or a salary and includes an
apprentice and indentured learner”

Black’s law dictionary relied by the parties defines an

1
independent contractor as: Mﬁ-}

“one who is entrusted to undertake a specific project but who is
left to do the assigned work and to _choose the method for
accomplishing it” -
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84.This court notes the definition of an independent contractor

as defined by Radido ] in Kenya Hotels & Allied Workers

.« A1 . 11 IN

Union v Alfajiri ;_Illlas (Magufa Ltd) [2014] eKLR where

i
he stated as follows: _6!
b, ™ N T

"“An independent contractor’s contract, in my view is a contract
jof work (contract for service) and not a contract of service, or to
use the ordinary language a contract of employment. The hall
marks of a true independent contractor are that the contractor
will be a registered tax payer, will work his own hours, runs his
own business, will be free to carry out work for more than one
employer at the same time will invoice the employer each month
for his/her services and be paid accordingly and will not be
subject to usual “employment” matters such as the deduction of
W _dpayee (tax on income) will not get annual leave, sick leave,

13" cheque and so on’ m
ey Y U
85. In this case the Claimant was not working on her own hours
R 4 AR - TR
and she was not allowed to work for other employers. Further
in the case of George Onyango Rachuonyo v African
s,
Development Solution (ADESO)
= ==

[2022] KEELRC 890 (KLR) the court held as follows: -

In the Court’s view, where the employer.has chosen to mix elements of
an independent contractor with elements normally applicab/e to an

determ/ne the dominant factors in the relationship so as to find the true
status of the relationship between the parties. In the present case,
upon a critical analysis of facts before me, the dominant elements in

the relationship between the claimant and the respondent were as

follows: - 1wl

(i) As at the time of termination, the claimant held a function in
the organogram of the organization as head of department.

(ii) The claimant reported to work daily from 8 a.m. to 5 p.m.

(iii) The claimant supervised staff and chaired staff meetings.

(iv) The claimant reported directly to the Chief Executive Officer.
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(v) The claimant received allowances to ease his work in addition

to the monthly payment he received.

(vi) The claimant had no written contract of employment as at the

time of termination but had been offered his present job by the

Chief Executive Officer vide an email which job he accepted and

continued doing. [ ®™#®== = T & §F F o=

51. These elements clearly demonstrate that the claimant was an

employee of the respondent and not an Independent Consultant.

The claimant did not work for any other person during the tenure

of his employmenll

o~ I

86.Borrowing from the above holding, in this case the Claimant

IFL M LR

reported to work daily, attended Respondent’s staff activities

ML el o5 |
and meetings 1she was supervised by the CEO, she received
E_UL Ml e

monthly salary, she was recognized as such hence an

£ VAT RN 5

employee of the Respondent not an independent contractor,

== AR

the contract provided for a termination clause and she used

to be paid a monthly pay in to a bank account like the rest of

the employees.
A
87.The fixed term contract between the parties provided that
3 |

the Claimant was to be remunerated Kshs 150,000/= per
T WS

month though termed as consultancy fees plus a commission
:-I.I.-- A

of 5% on every savings achieved on the settlement. The
ROl

Claimant was to work from 8.00am to 5.00pm for five days a

week at the Respondent’s premises andshé‘vl\i/g_s not take up

any other work from another employer. The contract
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provided for termination upon issuing a one month notice

and the Claimant could be terminated for gross misconduct.

.« A1 . 1L IN"N.

88.The court notes that the Claimant was supervised by the

e\ "Wia A T
CEOQO, she was given office space and tools to aid her work at
b, ™ i add Ao

the Respondent’s premises. The Claimant also used to log in

P o W | I J— _~

just like the other employees The Respondent apart from the

w 17V AL 8 AR

contract letter, the Claimant was referred to as a staff

AN g i

member from the introduction meeting of 30™ August, 2019

to the meeting of 12" July,2021 on downsizing. The

LI VR TR

termination letter required her to hand over her roles as an

re R
B

89.The Respondent alleged that the Claimant was a consultant

RS

because it used to pay withholding tax but its witness

™

confirmed that the same was not provided for in the

T VR

employment contract and the Claimant confirmed that she

was not aware of the same nol:I given the withholding

|
certificates and she came to know of them for the first time

in court. Even if the Respondent alleged that the Claimant

was not deducted NSSF ns NHIF for her not to qualify as an

|
employee.
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employee or P9 to file her returns the Claimant confirmed her

salary used to be paid to the bank. I‘ }-
< N1 Qe

90.0n the issue of leave appllcatlon form even though it was not

o\ L A ¥y
provided for in the contract the Claimant confirmed that the

™" '# adid Ao

form was a standard form used by other employees and the

F o W | I S

leave form was not signed and stamped because it was her

w 17V AWLOE AR

file copy. That during the said period she did not work as she
r

I\ TNad|

was on leave.x

91.From the foregomg it is clear that even if the contract letter

LS VlYae ARy

referred to the Claimant as a consultant she was for all

A F SR, U

practical purposes, respondents employee for the reasons

:'. I
shown above and further due to the fact that she could only

AR

be away from work with the Respondents authorization.

e

92.The Claimant was also an integral part of the Respondent’s

organization since despite her fixed term contract of March,

2019 expiring on September 2019 the Respondent continued

to utilize her services up to August '2021 when it decided to

E

o ]

downsize.
93.Whereas it was the duty of the employee to prove the

existence of the employer-employee relationship before the
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employer can be called to produce records as was held in the

case of Transport Workers Union v Euro Petroleum

4 K1 NI IN

Products & Anotht:z_r [2019] eKLR, the court stated that -

AT ~ i Ty
The Respondents on their part did not produce any documents to
prove that the grievants were neither their employees nor engaged on
casual basis. However, the Claimant ought to have at the least
established that there was an employment relationship between the
grievants and the Respondent(s) before the respondent would be
called upon to produce records.

94. 1 GobE e . e I¥ourden that she was
mp the evidentiary burden

ae Claimant was

Yo L 1.,
: m"\.:'t-.\ s regard, the

Court therdfge® thete existed an

employer-employeé€ , Claimant and

the respondent.

Whether the Clalildnt'sPRERination of
-b.: "

employment was unfa d ~ ul.

95.The court having established that ther '{" GO N employer-

o

r.."“*_ t was to be

employee relationship it means th"Ti t.

protected by the provisions of t '5:'-‘ Nt Act. The

.':_Fl- P21 and the

-

reason for termination was due to operational requirements

claimant was terminated on 17th
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of the business. The respondent alleging the business was
doing badly financiall oe id-19.
96.Under the n r &e ;US could
@he fixed term contract due to oé
%h one- month

!
ents bl
|

ter

requi pon giving the T g

L.
notice.

the ground for

tg .‘ . 33 : ‘ : i " cy. The Respondent
ed thay . a . ia the meeting held on
NI uIy The Claimant
refuted.ABaSH g nd the reason

of redundarigyea PG 1 I T s o nt was doing

okay. The Minuted=gk AR Claimant to

confirm their authenticity.

97.In addition, the Claimant alleqgtg] ued working

"
S dent alleged
i) g

i ':ﬂ- port to work

up to when she was terminated whi -*"*.

r

that after the meeting the Claima.p‘lt..

hence why she forfeited notice é
witness the ICT -Manager did not hig

i, O cspondent’s

records to show that the Claimant did

the meeting. The Claimant also confirmed that she never
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received any complaints of absenteeism. This therefore
meant the Claimant w arjr hout the required
notice or pa %&L ’3’ S T

own5|zmg the Respondent never proQ_@i

it

98. Reg

ﬁnan state to show that

bxperiencing

financi i-— iffic t1 . : TR S not valid as

ployment Act. The

O,

h

perational strategies to

ko «n;." “ Fagust have valid
. .'t "" . This was the

position in J‘_'L__ stlc, Hotels,

Educational Ins Workers v

Mombasa Sports Club [

99.In addition, section 2 of tha Act defines

.pl \/
dund follows: Qs
reaundancy as 1olIows: - " i‘-._l

means the loss of employment, o cu Lo . or career by

involuntary means through no faul involving
termination of employment at the inif§ja l’;) o p/oyer where
the services of an employee are e -*; the practices
commonly known as abolition of office !L t@ ion and loss of
employment. .

100. Concerning procedural requirements  Tordfeclaration of

redundancy, section 40 of the Employment Act sets down
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the requirements the employer must meet before declaring

an employee redundanig-That SgY .0 one month notice

to labour cﬁéj IW/ jeuigog‘]' ember

of r@ to the affected employee, payme@_@n
-

|
at 15 days

m 's salaryl Inflgeu of notice, severg

W accrued leave

: ; Aviation and Allied

l 3

ﬂ' rkersj Others (2014)

i R, =ﬁ : ‘. BRHECH as follows:
“Fh O Tad Ol C ¢ % = ' ko) terminating a

contract of{a '“' and fair reason

based v ondl Sl b 45 th “ ployer and the
termin o= oc Bl ., Occdure. As Section
43(2) provideswtineg s s subjective. The
phrase “based OF '-; g ) the employer”
must be construed Ir h bry definition of
redundancy. ;

What the phrase means, " n'bﬁ,.view, hile there be
underlying causes leading t6 '-. q reg situation such
as reorganization, the employe nevt F show that the

termination is attributable to red ﬁ, ,,.., ", at is that the
services of the employee has beer¥ ré " e erfluous or that
redundancy has resulted in abollt/o ¥ ."u.' job or loss of
employment.” 5 -&.i"

101. In this case the Respondent's ed that no

notice was sent to labour office ¥ red payments
made to the Claimant. This therctOFeE giEant that the

Respondent did not follow the laid down procedure in
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declaring the Claimant redundant hence the termination

was unfair and T-’ful"}'U ubstantively and
procedura S E

g the Cla:mant is entitled to reliefs SQ@
102. Th ourt hayi <Y
.lr...

termln

ound that the Clgis as unfairly

pensation for
o"ror under section 49

months compensation

Gige under section
—"'f!.- :
A

.""\-:t-. worked for the

) " - L
RespondentiioNi i LD rome AT o7
: S,

RS considers the

1 which was
around 2 years foU
8 been unfair

and the fact that the claiman ) severance
pay applicable in redundancy case "I. Yar he claimant
|||.

art her own

r "'I

_&

being an advocate would not fin

".

practice. The Court in the circums 5 the claimant

six month’s salary as reasonable et jon for unfair

g T
.

termination. Regarding severance pay, hi entitlement

provided for in the Employment Act whenever an employee
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declared redundant was not registered for NSSF or a pension
fund. The claimant work ent for about two
complete y rs'a AI@ ;}QHS ary for

wo years which works out to one monté@
S

ea

103. 0 e prayer

AT
the claligz

ne-month salary in_lieTd otice, since

9T termination of

104 > 0 TG & ys the Claimant never
TITR0 accrued. This

_A ed. Failure to

plead and pi RS, IR o _ o SIS for making

105. On the prayer for unpaid¥ ission' ant alleged
that she was entitled to Ksh¥g st _. - os at 31
December, 2019 which became d-u -.. -.“-'“’ bbruary,2020
after achieving savings on: of Kshs

47,339,128.44/=. The Claimant re laims paper

of the Respondent which the Resp icd because it
was not signed and stamped by BPondent. The

Respondent also alleged that the Claimant never made any
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demand for the same hence the reason why it never paid.
The Respondent furthersgllege tgit paid commission to
the Clalma@% I-Gv J:Ew);li Tfﬁe of
L
106. It te that the C
commi e ihe

& entitled to
E.- Ahe Eh i } f® tax  certificate of

er contract of

aims to have paid the

-

e ey — .‘“"-?." as terminated.
The res{ i g TS *

I't-. i al salary and
oA

there was 'j:'-_,__ nission.

107. The Responden paper yet the

same was in the Respon8gm s witnesses

confirmed that they could nog€ohfirs g document

originated from the Respondent 3 :"'-.‘ ""--.. he Claimant

l’i" e B This court

sl
"EE,

2aldondent to the
_._‘.

5 '

was wholly responsible for the w_‘r:dl

notes that since the Claimant wasg LT recovering

.!._I.
the savings without any evidence Bji

contrary she was therefore entitled to het Aission even if
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there was no demand made she explained that she could not

do an invoice to her empL h‘}' M
108. In the C|r g.t codrt V\S J‘f or the
uan‘ '@'ﬁlssmn in the tune of Kshs 2,356,959.4
|

109. In clusion l[aimant’s claim is hergh IIowed with
L. . -
costs a i*__ e 8 el
‘l ;‘_. D . Yk EPOf Notice.....oonnnns
WL

356,959.42/=
v. 4 montl ':'. il . A ensation  for
......... ' 0,000/=
TOTAL.....cernvenen. SHSE.13,3 .42 /=
110. It dered. Wy >
is so ordere . .;.:,_.
Dated at Nairobi this 5th dax_‘lo.f el hﬂ. r 2025

Biw -
Delivered virtually this 5th day of December 2025

Abuodha Nelson Jorum

Presiding Judge-Appeals Division
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