REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELC CASE NO. E009 OF 2025

SIMEON CHERUIYOT LANGAT.....cocvirarsnmnmnmnennnnasannes
PLAINTIFF

VERSUS
JOEL KIPSANG BETT

(Sued as the personal representative o
DANIEL KIPKEMOI ROTICH (Deceas
........ DEFENDANT

RULING.

Introduction.

1. This ruling is in rgspe %intiﬁmpplicant’s Notice of
Motion applicat te ' February, 2025 and the
Defenda t/% ’
Mar, 2

2. e f Motion application dated 17™ February, 2025 is

expressed to be brought under Order 40 Rules 1, 2 & 4 of

Preliminary Objection dated 7™

the Civil Procedure Rules and Sections 1A, 1B & 3A of

the Civil Procedure Act.
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3.

The application seeks the following orders;

a. Spent
b. Spent
c. Spent
d. That this Honourable Court a

order of inhibition in resp

parcel number

Kericho/Kipkelion/Barsiele

(Chemamul)3 durin enden of this
application an e ring and
determination t e suit herein.

e. That thi Court do to (sic)
issue \er compelling the
Defendan ndent to transfer six

e to the Plaintiff/Applicant
be hived from
icho/Kipkelion/Barsiele Block 6

amamul) 3 and the Respondent be
rther compelled to compensate the
Applicant Mesne profits for loss of use.
f. That the costs of this application be
provided for.
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4. The application is based on the grounds on its face and the
supporting Affidavit of Simeon Cheruiyot Langat sworn on

17" February, 2025.

5. The Defendant/Respondent’s Preliminary ObjeCtienSis on the

following grounds;

a. The Defendant lacks loc

sued in this matter, having tre red

all interests in the subject y, and

therefore, the suit d oses no cause of

action against th
b. The suit i
an abuse

m moot and unenforceable.
is fatally defective for non-
r of the substantive parties,
ely, the current registered owners,
who are the proper parties against
whom relief should be sought.
d. The Plaintiff's claim, if any, should be
directed against the current registered
proprietors and not the Defendant.
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e. The suit offends the doctrine of
indefeasibility of title as per Section 26
of the Land Registration Act, 2012, and
is therefore unsustainable.

f. The suit is otherwise an abuse of the
Court process and should be struc
with costs to the Defendant.

Factual Background.

6. The Plaintiff/Applicant commencedythe pre proceedings

vide the Plaint dated 17" Fébruary, wherein he seeks

2
the following prayers
a.An orde aring the Plaintiff
] wful and sole bonfide

S
o that parcel of Iland

(6) acres to be excised
icho/ Kipkelion/Barsiele Block
hemamul)3 presently registered in
name of the Defendant and two
other administrators who are deceased.
b.An Order do issue directing the

Registrar of Lands, Kericho County and

the County Surveyor to survey,
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subdivide and register the said parcel
of Land in farvour (sic) of the Plaintiff.
c. Any other order to issue as the Court
may just and fair. (sic)
d. Cost of the suit be provided for.

7. As at the time of writing of lin the

Defendant/Respondent has not fil tement of

Defence.

8. The application under cofsideration first came up for hearing
on 20" February, 20 &Court directed that it be
served upon th\ pondent.

e
2025, the Court was informed that the

10. The Court directed that the application under consideration

and the Preliminary objection be heard contemporaneously.
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The Court also issued directions that they be heard by way
of written submissions.

11. The matter was mentioned severally to confirm filing of

submissions before it was reserved for ruling op 16" July,
2025. \
The Plaintiff/Applicant’s Contenmgt

12. The Plaintiff/Applicant contends th‘t he p ed a six-acre
portion of land from Leah epkor eto, who is now
deceased, at a considera N,SO0,000/;

13. The Plaintiff/ Is ntends that at the time he was
purchasing Gthe ' rtion of land, Leah Chepkoros

as a joint administrator of the estate of

oi Rotich (deceased). He goes on to state
as the widow of Daniel Kipkemoi Rotich

(deceased).
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14. The Plaintiff/Applicant further contends that the proceeds of

the said sale were used to settle the liabilities of the estate

of Daniel Kipkemoi Rotich (deceased).

15. It is the Plaintiff/Applicant’s contention that at Imne of the
sale, the family of the deceased had file Succession
Cause No. 89 of 2014. Q

16. It is the Plaintiff/Applicantds, conten at a grant was
issued in the said succe cegdings and a Certificate
of Confirmation of Grangw Iso”issued on 25" September,

20109.

e &tiﬁmpplicant's contention that the said

nfirmation of Grant set out a list of parcels of

17.

ad been sold by Leah Chepkoros Kimeto
(deceased). He adds that the Certificate of Confirmation of
Grant stated that the said parcels of land were to be

transferred to the respective purchasers.
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18.

19.

20.

21.

He contends that some of the children of the deceased were
dissatisfied with the Court’s directions and they filed
objection proceedings which objection proceedings were

dismissed on 25" September, 2019.

h 39%ef its

He also contends that the High Court at
ruling delivered on 25™ September, 2¢ %
parcel No’'s Kericho/Kipkelion/Barsiele BloCGkgt

7 and 28 were to be 4transferr the respective

purchasers. V

He further copt % said ruling was not appealed
and nei e% side, therefore it is a valid Court
ord%

% ontention that it has been five years since the Court

delivered its ruling and the surviving administrators have not

that land

hemamul) 3,

been able to transfer the said parcel of land to his name. He
goes on to state that towards the end of the year 2023, he

took possession of the said parcel of land.
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22.

23.

24.

25.

It is also his contention that he came to learn that the
beneficiaries of the estate of the deceased, filed an

application to rectify the grant without his knowledge.

It is further his contention that as a result, t rt isswed a

Rectified Confirmed Grant on y, 2023

notwithstanding the earlier ruli of ourt on the

distribution of the estate.

He contends that he instr d Ris advocates on record to
issue a letter, topthe, a Istrators of the estate of the
decease a r the immediate transfer of the said

port dds that the letter was issued but it did
Q ponse.

He also contends that the administrators of the estate of the
deceased asked him to pay survey fees of Kshs. 27,200/=

which he paid to their NCBA account, Kericho Branch.
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26.

27.

28.

He further contends that he eventually instructed his
advocates to seek for orders of transmission in the
succession proceedings because the administrators of the
estate of the deceased had refused, neglected and ignored

the orders of the Court.

It is his contention that his advocat A € Chamber
Summons application dated 2 Octoberg” 2023 which
application was dismissed 5% De , 2024. The High

Court held that it was u ffigio and directed him to

seek redress before thisyCo

It is alsq, hiS\ coni@nt at he has come before this Court
see at the parcel of land he purchased be

3 im. He goes on to state that the estate
% e ordered to pay him mesne profits for the loss of

use from the date of purchase to the date he takes

occupation.
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29.

30.

It is further his contention that he has been suffering as the
purchase price of kshs. 2,500,000/= that he paid in the year
2015 would have assisted him and his family in other

profitable enterprises.

He contends that he is swearing the said a port
of his application which seeks that the an order
of temporary injunctio the
Defendant/Respondent, by @imself, , servants and/or
other beneficiaries of t tate, fr interfering with land

parcel No. elion/Barsiele Block 6

(Chemamul ring and determination of the

application ideration.

under Article 40 of the Constitution of Kenya.
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32. He further contends that he is entitled to enjoy the fruits of

the ruling of the High Court delivered on 25™ September,

20109.

33. He ends his deposition by stating that it is ju fair that
the Court grants the orders sought. Q

34. The Plaintiff/Applicant has attached acg a land sale
agreement dated 15" Junef2025 en etween him and
Leah Chepkoros Kime affidavit in support of the
application. The Plaintiff/Applticant has also attached a copy
of a Certificate n ion of Grant issued on 25%
September, {201 icho HC Succession Cause No. 89 of

of the Estate of Daniel Kipkemoi
ipkemoi A.Rotich (deceased). Copies of
elivered in Kericho HC Succession cause No. 89 of
2014 on 25" September, 2019 and 5" December, 2024 have

also been attached.
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The Defendant/Respondent’s Response to the

Plaintiff/Applicant’s application

35. In response to the Plaintiff/Applicant’s appli

Defendant/Respondent filed a Replying Affida non 7%
March, 2025 and a preliminary objection als d 7"WMarch
2025. Q

36. The grounds on the prelimiffaary objecti ave been set out

in the preceding paragra

37. In the Reply %\/M deposes that he has been
d

wrongly . s

g
no longer holds any legal and/or
st in land parcel No.

ion/Barsiele Block 6 (Chemamul)3.

He also deposes that the suit parcel was subdivided and

transferred to third parties.
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39.

40.

41.

42.

He further deposes that the suit parcel of land was closed
upon subdivision and therefore the Plaintiff/Applicant’s

application has been overtaken by events.

It is his deposition that the orders sought agai cannot

be enforced and therefore the Plaintiff/A t's it is

misconceived and legally untenable.

It is also his deposition thatythe Plai plicant has failed

to join the registered o e gesultant subdivisions of

the suit parcel of lan ey are the only persons
against who rswef o rship, transfer and/or injunction

can be i

deposition that the law requires that any
eeking ownership of land sues the person currently

holding the title and not the previous owner.
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43.

44.

45.

46.

He deposes that without the joinder of the third parties, the
present suit is incompetent and an abuse of the Court

process.

He also deposes that the Plaintiff/Applicant king an

order of injunction, an order of inhibition an sfer of,land

and yet he (Defendant/Respondent) dae e any legal
rights over the suit parcel of Iand.<
He further deposes that is Aet im, possession of the suit

parcel and neither does, hafhave” the authority to transfer,

subdivide or IM\ld el of land.
: \Q that the Plaintiff/Applicant has not

y lawful claim over the suit parcel. He goes
ate that in Giella v Cassman Brown & Co. Ltd
[1973] EA 358, a party seeking for an order of injunction

must establish a prima facie case with a probability of

success, that they will suffer irreparable harm if the
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47.

48.

49.

injunction is not granted and that the balance of

convenience tilts in their favour.

It is also his deposition that the Plaintiff/Applicant has not

proved any of those elements as he has no ed any
ownership document for the six-acre portio nd t he
is claiming.

It is further his deposition that the P iff/ Applicant will not
suffer any irreparable ha oudd there be any genuine
claim, then it should digécted” to the current registered
owners. He S statedthat the balance of convenience
tilts in hjs favour. at he should not be forced to defend
a cl e t he does not own.

ases that the Plaintiff/Applicant has not alleged and/or
proved any fraud in the transfer of the suit parcel which
means that the new registered owners hold indefeasible

titles.
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50. He also deposes that the Plaintiff/Applicant is engaging in

51.

52.

53.

54.

speculative litigation and is attempting to obtain land
through improper legal means rather than filing a proper suit

against the current registered owners.

Plaintiff/Applicant has wasted the Cou

him to unnecessary litigation.

It is his deposition that e Suit ig allowed, he will suffer

prejudice and upneceSsaryfcosts in defending a matter
1.

which he has \t
He @on by urging the Court to dismiss the

ainti igant’s application dated 17" February, 2025
=)

The Defendant/Respondent has attached copies of

certificates of title for land parcel No's

ELC CASE NO. E009 OF 2025 [KERICHO] Page 17 of 38



Kericho/Kipkelion/Barsiele Block 6 (Chemamul)
233,232,231,230,229,228,226,224,221,223,234,

220, 225 and 227 to his Replying Affidavit. Land Parcel No.
Kericho/Kipkelion/Barsiele Block 6 (Chemam 233 is

registered in the name of Grace ChepchirchirfYChumo,

Kericho/(Kipkelion/Barsiele Block 6 (Che is
registered in the name of Grace irai Kimeto,
Kericho/Kipkelion/Barsiele Block {6 is
registered in the name Josep iptonui Bett, land

parcel No. Kericho/Kipke arsieleglock 6(Chemamul) 230

is registered in the nage urine Jepkemoi Kanda,
land  parce . e /Kipkelion/Barsiele  Block 6

(Chemanul), 22 Istered in the name of Chepkorir

No. Kericho/Kipkelion/Barsiele Block 6

. is registered in the name of Kimettoh
% , land parcel No. Kericho/Kipkelion/Barsiele Block
6 (Chemamul) 226 is registered in the name of Grace
Chepkurui Korir, land parcel No. Kericho/Kipkelion/Barsiele

Block 6 (Chemamul) 224 is registered in the name of Rose

Chepkirui Bett, land parcel No. Kericho/Kipkelion/Barsiele
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55.

Block 6 (Chemamul) 221 is registered in the name of Annah
Chepkorir Ronoh, land parcel No.
Kericho/Kipkelion/Barsiele Block 6 (Chemamul) 223 is
registered in the name of Erick Kipkorir Bett, land parcel

No. Kericho/Kipkelion/Barsiele Block 6 (Che 234 is

registered in the name of Geoffrey Ki rus;yland
parcel No. Kericho/Kipkelion/Barsiele
220 is registered in the name of{joel g Bett, land
parcel No. Kericho/KipkelionfBarsiele (Chemamul)225
is registered in the na | Kipsang Bett and land
parcel No. Kericho/Kipkel BarsSiele Block 6 (Chemamul)

227 is regist tRe na of Philiph Kipkoech Bett.

ation.

icant filed his submissions on 15" July, 2025

efendant/Respondent filed his submissions on 8™

July,

56. The Plaintiff/Applicant relies on Order 1 Rule 3 of the Civil

Procedure Rules and while reiterating his averments in his
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57.

59.

affidavit in support of the application, submits that the
Defendant/Respondent is the administrator of the estate of

the deceased and he therefore has every right to sue him.

The Plaintiff/Applicant relies on the judicia ions of
Mukisa Biscuits Manufacturing L S est

Distributors (sic) Ltd Civil Appeal

Q 9 (1969)
EA 696, Law Society of Ken vs CGemmissioner of
Lands & Others Nakuru High Colwil Case No. 464
of 2000, Alfred Njau % vs City Council of

Nairobi [1989]_KA 2 and submits that he has
r

demonstrate ri erest in the six-acre portion of

the suit parCel of

t the suit parcel is registered in the name of
ndant/Respondent who is the administrator of the

estate of the deceased.

He submits that the other administrators are deceased and

the Defendant/Respondent has been rightfully sued.
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60. The Plaintiff/Applicant concludes his submissions by urging

the Court to dismiss the Defendant/Respondent’s preliminary
objection dated 7" March, 2025.
61. The Defendant/Respondent submits on theQ&e,
a. Whether the suit as gi %
discloses a reasonable(caus 0
t

action against the, Defen nd
whether the Defen t is properly
S

enjoined in t ic
62. The Defend \‘en elies on the judicial decision of
C

Alfred Njau,v ncil of Nairobi (citation not given)

an it e is the administrator of the estate of
oi Rotich (deceased).

63. The Defendant/Respondent also submits that he distributed

the said estate in his capacity as administrator.
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64. The Defendant/Respondent further submits that all

65.

66.

67.

proprietary interests in the suit parcel of land were
transferred to the rightful beneficiaries and/or third-party

purchasers.

It is the Defendant/Respondent’s submissi t a the

transfer of the suit parcel of land, he have any

proprietary interest.

The Defendant/Respond eli@s, ongthe judicial decision of
Abdulrehman am Registrar of Titles &
another [2 submits that he has not been

properly, joiRed t It and any claim of land lies with the
curr, x ners of the suit parcel.

endant/Respondent relies on Section 26(1) of the
Land Registration Act, the judicial decision of Joseph Arap
N’gok vs Justice Moijo Ole Keiwua & 5 Others [1997]
eKLR and submits that the Plaintiff/Applicant has not raised

any issues of fraud, misrepresentation and/or illegality
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against the current registered owners of the suit parcel and

neither has he challenged the legality of their titles.

68. The Defendant/Respondent also submits that ghe reliefs

sought by the Plaintiff/Applicant cannot be en against
him (Defendant/Respondent) since he has
suit property.

69. The Defendant/Responden submissions by

urging the Court to al inary objection with

e Plaintiff/Applicant’s application dated

2025, the  Defendant/Respondent’s

Affidavit. | have also considered the rival submissions and it

is my view that the following issues arise for determination;
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a. Whether the
Defendant/Respondent’s preliminary
objection is merited.

b. Whether this Court should issue an
order of inhibition over land parcel
number Kericho/Kipkelion/Barsie
Block 6 (Chemamul) 3 pending

hearing and determination
suit.

c. Whether the Court should is

order compelling the
Defendant/Respon t to tr er a
six-acre portion la rcel No
Kericho/Kipke /| Block 6
(Chema to the

Plain ‘A ] t.
d. Whether urt should issue an
compelling the

t/Respondent to pay the
Applicant mesne profits for
s of use.

o should pay costs of this
application and the Preliminary

Objection.
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A. Whether the Defendant/Respondent’s

preliminary

objection is merited.

71. The judicial decision of Ushago Diani Investmepnt Limited
v Abdulwahab (Environment & Land Casé%)zm
[2023]

KEELC 20213 (KLR) (27 Septembe %
with approval Oraro v Mbaja [2(5] eKkR 17

ature o inary objections;
bjecti is now
eclared to

Court held as follows on th

“A prelimin
well identified

be a which must not

b I with factual details

liable contested and in any

to' be proved through the

% SS of evidence. Any
S

rtion which claims to be a
reliminary objection and yet it
bears factual aspects calling for

proof or seeks to adduce

evidence for its authentication is

not, as a matter of legal

principle, a true preliminary

ing) cited

1 where the
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objection which the Court should

allow to proceed. Where a Court

needs to investigate facts, a
matter cannot be raised as a
preliminary objection anything
that purports to be a preliminar.

objection must not deal

disputed facts and it m

itself derive its foundat

factual information ich w

to be tested by nor rules of

evidence.”

(Emphasis min

jection raises a pure point of

72. In summary, a

law which isrfarguedyn*the assumption that all facts pleaded
by the other'side ar@ correct. However, it cannot be raised if
ha

to be ascertained. Further, a preliminary

an

y
anWnust stem from the proceedings and raise pure

law and should not deal with disputed facts nor

should it derive its foundation from factual information.
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73. The grounds on the face of the Defendant/Respondent’s

preliminary objection have been set out in the preceding

paragraphs but | will nonetheless replicate them as

hereunder;

a. The Defendant lacks locus st

Iitles N i
la
rceable.

. The suit i

to be sued in this matter,
transferred all intere
subject property,

the suit discloses no
action against the Defendant.

in petent, bad in
the Court

property has

law, a
al bdivided and new
ed, rendering the

claim moot and

suit is fatally defective for
non-joinder of the substantive
parties, namely, the current
registered owners, who are the
proper parties against whom
relief should be sought.

. The Plaintiff's claim, if any,

should be directed against the
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current registered proprietors
and not the Defendant.

e. The suit offends the doctrine of
indefeasibility of title as per
Section 26 of the Lan
Registration Act, 2012, and, i
therefore unsustainable.

f.The suit is otherwise angak f
the Court process and\s
struck out with (costs he
Defendant.

74. The Defendant/Respon i preliminary objection

essentially conte ought not to have been sued

because he Ivided and transferred the suit

parcel of la

75. /Respondent also contends that the

3 [fApplicant’s suit is defective as the registered owners
of the resultant subdivisions of the suit parcel of land have

not been joined to the suit.
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76. The Defendant/Respondent further contends that the suit
offends the doctrine of indefeasibility of title as provided for

under Section 26 of the Land Registration Act.

77. In response, the Plaintiff/Applicant submits% has
properly sued the Defendant/Responden e isYleqgal
representative of the estate of Dan e oi Rotich
(deceased). He also submits that‘e purChased a portion of

the suit parcel from the admiinistrato e said estate.

78. It is not disputed tha e ant/Respondent is one of
the administrat e of Daniel Kipkemoi Rotich
(deceased)

uted that the suit parcel, that is land parcel

/Kipkelion/Barsiele/Block 6 (Chemamul)3,
to the estate of Daniel Kipkemoi Rotich

(deceased).
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80. What is disputed is whether the Defendant/Respondent has
subdivided the suit parcel land and transferred the resultant
subdivisions to third parties. This is the issue that has been

raised by the Defendant/Respondent in the preliminary

% L question
S ale

ided the suit

objection under consideration.

81. It is this Court’'s view, that the determ

whether the Defendant/Respondefit ha

parcel land and transferr the subdivisions to

third parties requires t ination of evidence and is,

therefore, beyo reliminary objection.

ation of this suit.

82. The Plaintiff/Applicant is seeking under prayer 4 of his
application, that the Court issues an order of inhibition over

land parcel No. Kericho/Kipkelion/Barsiele Block 6
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83.

84.

(Chemamul) 3 pending hearing and determination of this

Suit.

None of the parties submitted on this issue.

Section 68 of the Land Registration Act

“(1) The Court may ma

(hereinafter referr to

inhibition) inhibiting a patrticular

time, or until occur e of a

particular ev orgenerally until a
r,

further o gistration of

any ny land, lease or
C ;
(2) A of the inhibition under

e
se of the Court, with

\ulars of the land, lease or

a
charge affected, shall be sent to the
egistrar, who shall register it in
the appropriate register.

(3) An inhibition shall not bind or
affect the Iland, lease or charge

until it has been registered.”
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85. In the judicial decision of Dorcas Muthoni & 2 others v
Michael Ireri Ngari [2016] KEHC 6213 (KLR) the Court
held as follows;

“An order of inhibition issued
under Section 68 of the La

locutory injunction, such an

rder preserves the property in
dispute pending trial.” (Emphasis

mine)
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86.

87.

88.

In the above cited judicial decision, the Court held that an
order of inhibition bars the registered owner of land from
registering any transactions on it until the suit where the

land is the subject matter, is disposed of. The Cougt also held

that any party seeking for an order of i n must

demonstrate good grounds for the said orde e grapted.

In the present matter, it is eviden hattgtiﬁ/Applicant

has not laid any basis forqthe Cou sue an order of

inhibition.

The Plaintiff/Applicant is seeking under prayer (5) of the
application under consideration that the Court issues an
order compelling the Defendant/Respondent to transfer a

six-acre portion of land parcel No.
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Kericho/Kipkelion/Barsiele Block 6 (Chemamul) 3 to his

Name.

89. The Defendant/Respondent submits that the suit parcel of
land has been subdivided and transferred t ird parties

who are not parties to this suit.

90. | have noted that the Plain un&er (i), the
th

Plaintiff/Applicant is seekingythat issues an order

that he is the lawful o 0 ix-acre portion of land
parcel No. ric elion/Barsiele Block 6
(Chemamul \

91. Int lIéat der consideration, the Plaintiff/Applicant

he Court issues an order for the transfer of

re portion of the suit parcel of land to him.

92. Essentially, the Plaintiff/Applicant is seeking that the Court
issues an order of transfer before it makes a determination

on ownership.
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93.

94.

95.

96.

Issuing an order of transfer of the suit parcel to the
Plaintiff/applicant is akin to determining the suit at an
interlocutory stage. The said prayer cannot therefore be

granted.

Whether the Court should issue &

the Defendant/Responden

Plaintiff/Applicant mesn

The Plaintiff/Applicant 1s,al g under prayer (5) of the

n that the Court issues an

application un
order compellinggt fendant/Respondent to pay him
mes \ of use.

% h&parties submitted on this issue.

In the judicial decision of Nzamba Kitonga v Geoffrey
Muthui Mbivya [2017] KEELC 2883 (KLR) the Court held

as follows:
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“The Court of Appeal in Kenya Hotel
Properties Ltd Vs Willesden
Investments Limited (2009) eKLR,

defined mesne profits as “a claim for

damages for trespass to land.

Court. Consequently,

irregular to

go for

nt.” (Emphasis mine)

97. R t this prayer is premature and cannot be granted in
an interlocutory application. It is for determination during

hearing.
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98.

Who should pay costs of this application and the

Preliminary Objection.

The general rule is that costs shall follow the event. This is in

accordance with the Provisions of Section he Civil

ordinarily be awarded costs of an actio S5, t
good reason, directs otherwise. <
Disposition. x

C ideration | find as follows;

Procedure Act (Cap. 21). A success rty ould

e Court, for

licant’s Notice of Motion
ed 17" February, 2025
d it is hereby dismissed with

efendant/Respondent’s preliminary
Djection dated 7th March, 2025 Ilacks
erit and it is hereby dismissed with
costs.

100. 1t is so ordered.
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DATED, SIGNED AND DELIVERED VIRTUALLY AT KERICHO
THIS 11* DAY OF DECEMBER, 2025.

L. A. OMOLLO
JUDGE.

In the presence of: -
Mr. RK Langat for the Plaintiff/Applica
No appearance for the Defendant nt

Court Assistant; Mr. Joseph M Q
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