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ATTORNEY GENERAL Acting for the Chief 

Land  Registrar  and  Land  Registrar  Mombasa  …………..……..  5TH

DEFENDANT

JUDGEMENT

1. The  plaintiff  commenced  this  suit  against  the  1st to  4th

defendants  through  the  plaint  dated  18th January  2008,

averring inter alia that the while the 4th defendant was the

Registrar of Lands, he had on or about 20th December 2002

issued or caused to be issued to the 1st defendant, a lease

over  land  measuring  0.0536  hectares  known  as  Mombasa

Island/Block XI /983, suit property, for a term of 99 years from

1st June 1996.  That  the suit  property  was part  of  the road

reserve for  Tom Mboya Avenue,  formerly Tudor  Road.  That

the suit property was never available for alienation by the 4th

defendant  to  the  1st defendant,  and  the  transaction  was

therefore  fraudulent,  illegal,  null  and  void  ab  initio.  The

plaintiff  set  out  the  particulars  of  fraud  and  illegality

attributed to the 1st, 2nd and 4th defendants at paragraph 7 of

the plaint.  It  also gave particulars of misfeasance, loss and

damages and breach of  fiduciary  duty attributed to  the 4th

defendant  at  paragraphs  9  and  11,  and  particulars  of

knowledge attributed to all defendants at paragraph 13 of the
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plaint.  Among  the  particulars  is  that  the  1st defendant

accepted the lease with notice that it was over a road reserve,

and incapable of alienation by the 4th defendant. That the 2nd

defendant  accepted  the  transfer  of  the  lease  of  the  suit

property  from  1st defendant  that  was  excised  on  a  road

reserve. It also averred that the 3rd defendant was issued with

a  letter  of  allotment  that  was  not  accepted.  The  plaintiff

therefore  sought  for  the  following  against  the  defendants

jointly and severally:

A. “A declaration that  the Certificate of  Lease dated  20th

December  2002 given  to  the  1st Defendant  over  the

parcel of land described as Mombasa Island/Block XI/983

was  issued  ultra  vires  the  4th  Defendant’s  statutory

powers and is thus illegal, null and void ab initio;

B. An  order  directed  to  the  Land  Registrar,  Mombasa

District Registry, to rectify the register by cancellation of

the entries relating to the issuance of the Certificate of

Lease  dated  20th December  2002  in  favour  of  the  1st

defendant over the parcel of land described as Mombasa

Island/Block  XI/983  and  all  subsequent  entries  made

therein;
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C. As  against  the  Defendants,  an  order  for  vacant

possession of the parcel of land described as Mombasa

Island/Block XI/983;

D. As  against  the  defendants,  an  order  for  a  permanent

injunction  to  restrain  it,  their  agents,  servants,

employees  and/or  assigns  from  trespassing  upon,

transferring,  leasing,  wasting,  and/or  dealing  in  any

manner  whatsoever  described  with  the  parcel  of  land

described as Mombasa Island/Block XI/983, other than by

way of surrender to the Government of Kenya;

E. As against the 4th defendant, general damages;

F. Costs of and incidental to this suit;

G. Interest at court rates on (E) and (F) above.” 

2. The 4th defendant  opposed the plaintiff’s  claim through his

statement of defence dated 29th February 2008, in which he

among others denied any involvement in fraud and illegality,

averring that he has never been involved in land alienation in

his tenure as a Mombasa Land Registrar from 1993 to 2004;

that he only registered the lease herein while exercising the

powers vested upon him then by the Registered Land Act Cap

300 (repealed), but denied that issuing the said lease; that he
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also denied the particulars of misfeasance, loss and damages

and breach of fiduciary duty pleaded by the plaintiff.

3. In  his  statement  of  amended  statement  of  defence  and

counterclaim  dated  the  25th March  2008,  but  filed  on  30th

September 2020, the 2nd defendant denied the plaintiff’s claim

and inter alia stated that he is an innocent purchaser for value

without notice under section 143 of the Registered Land Act

and  section  26  of  the  Land  Registration  Act  2012.  In  the

counterclaim, the 2nd defendant he stated that the issuance of

title to the suit property followed due procedure and requisite

practise.  That  the  Land  Registrar  did  not  have  powers  to

revoke titles as seen in gazette notice 11533 published on 1st

October 2010. He therefore seeks for the following orders in

the counterclaim:

1. “A  declaration  that  the  Certificate  of  Lease  dated

25/2/2003 issued to the second defendant is valid and is

conclusive evidence of ownership and that the Plaintiff is

the absolute and indefeasible owner of MSA/XI/983.

2. The Chief Land Registrar and/or the Registrar of Lands

Mombasa,  to  revive  the  green  card  for  MSA/XI/983  if

necessary.
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3. That the orders issued by this Honourable Court on the

22/01/2008, be vacated.

4. The  gazette  notice  No.  11533  published  on  the  1st

October 2010, be declared null, void and unconstitutional

and  the  Chief  Land  Registrar  to  issue  a  new  notice

stating that Gazette Notice No. 11533 has no application

to MSA/XI/983.

5. That in the alternative,  the Second Defendant be duly

compensated by the Government of Kenya or anybody

duly authorised by it, to the full current market value of

the property at the time of judgment, in return for the

Surrender of Lease to the Government of Kenya.”

The  2nd defendant  prayed  for  the  plaintiff’s  suit  to  be

dismissed with costs and his counterclaim to be allowed with

costs.

4. The 5th defendant in the 2nd defendant’s counterclaim filed a

defence to the counterclaim dated 17th March 2023, inter alia

averring that the procedure that led to the allocation of public

land to private persons was irregular and illegal ab initio, as it

sought to excise public land, being a road reserve. That the

2nd defendant cannot rely on the indefeasibility of the title if
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the  same  was  acquired  through  illegal  allocation  of  public

land.  That  the  revocation  of  the  gazette  notice  would  not

confer ownership of the suit  property to the plaintiff in the

counterclaim, as the court has jurisdiction to revoke the title

thereof,  if  proved  it  was  acquired  illegally.  That  the  2nd

defendant cannot benefit from an illegality and lacks capacity

to be an innocent purchaser for value without notice.

5. During  the  hearing,  the  plaintiff  called  Edward  Marenye

Kiguru,  a licensed surveyor,  Chrisantus Mwadime Mwaligho,

planning  assistant  with  Mombasa  Municipal  Council,  Wilson

Kibichi,  principal  cartographer,  Ridhwan Mohammed Mumin,

retired  officer  from  County  Government  of  Mombasa,  Pius

Nyange Maithya, registered valuer with EACC, Phillip Osiemo

Manua,  engineer  County  Government  of  Mombasa,  Hashim

Got Sat, a Land Registrar formerly at Mombasa Land Registry,

and  currently  at  Machakos,  Arthur  Kanyanjua  Mbatia;  the

Assistant Director of Physical Planning  at Ministry of Lands,

Public  Works,  Housing and Urban Development,  and Dedan

Ochieng  Okwama,  investigator  with  EACC,  who  testified  as

PW1 to PW9 respectively. 
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6. PW1 relied on his statement dated 24th February 2007 and the

affidavit which he swore on 25th April 2007, and testified that

he had been instructed to carry out a survey by one Isaac

Munyi  Njeru,  3rd defendant,  on  the  strength  of  a  letter  of

allotment  and  approved  PDP  dated  24th January  1996.  He

carried out the survey and the survey plan was approved by

the Director  of  Survey under  file  reference F/R 386/39.  He

then presented all  the documents to enable amendment of

the  RIM,  which  was  amended  on  22nd December  2000.  He

elaborated  that  the  suit  property  was  a  Business  cum

Residential plot. He accepted that according to the RIM sheet

D91 the suit property is on a road reserve, and he recalled

that the neighbouring plots owners had objected to the survey

exercise, as they feared their access to their properties would

be  hindered.  He  acknowledged  knowing  that  the  Roads

Authority had revoked the titles of plots on the road reserve,

including the suit property, through gazette notice No. 11533.

He added that he was also instructed by one Mohamed Ali

Athuman  on 10th December 2001 to carry out survey on the

same  suit  property,  a  practise  which  he  admitted  was

irregular.  He  further  added  that  he  prepared  the  survey
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documents and forwarded it to the Director of Surveys, but

never received any response, which to him it meant either it

had failed or was not approved. 

7. PW2 relied on his statement dated 23rd February 2007 as his

evidence in chief. He told the court that he worked with the

defunct Mombasa Municipal Council Planning department. He

took the court through the procedure of preparing a PDP at

that  time,  that  started  upon  receipt  of  a  memo  from  the

valuation department, with a sketch plan attached that was

without  measurements,  indicating  the  concerned  area.  The

Chief Planning Officer would then ask him to prepare a PDP,

which he would prepare and return to that office. That in the

preparation of a PDP there were certain public officers who

needed  to  approve  it,  and  thereafter  the  Chief  Planning

Officer would take it to the relevant Committee of Planning for

deliberations,  and  a  minute  number/reference  would  be

issued for the PDP during the said meeting. He confirmed that

the PDP for the suit property was approved under minute No.

335/93 of 7th September 1993.  However, he could not confirm

whether the letter of allotment herein had a relation with the

PDP he prepared, stating that the said letter of allotment is
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strange  to  him.  He  explained  that  a  letter  of  allotment  is

prepared after a PDP is prepared. He produced the minutes in

the plaintiffs list of documents dated 13th July 2018 as exhibit

3.  On cross-examination, he explained that the plots in the

approved  PDP  that  he  prepared  and  was  approved  under

minute 335/93, were allocated to the then councillors and civil

servants. He confirmed that he was aware when preparing the

PDP that the said plots had been excised on a road reserve.

He indicated that  the PDP number  was given by the Chief

Planning Officer.

8. PW3 relied on his statement dated 2nd February 2022 as his

evidence in chief. He confirmed that the survey for the suit

property was carried out by PW1, and was approved on 24th

November 2000 under No. 45731 as F/R 386/39, and the RIM

was  amended  to  reflect  the  parcel.  However,  when  they

received a letter from the Director of Survey indicating that

they  did  not  have  the  PDP,  they  established  that  the  suit

property  was  situate  on  Tudor  Road,  currently  Tom Mboya

Road.  He  admited  that  it  was  wrong  for  a  survey  to  be

conducted on a road reserve, and had the Director of Surveys

known about the position, he would not have approved the
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PDP. He explained that after revocation of titles, the Director

of Surveys would cancel the survey documents upon receipt

of a letter from the Land Registrar to that effect. He produced

the survey plan and RIM as PEX5 and PEX6. His opinion is that

the said survey plan and RIM are valid and regular. He also

informed the court that the Director of Surveys does not visit

plots when approving survey plans.

9. PW4 testified adopted the contents of his statement dated the

23rd February 2007, as his evidence in chief. He testified that

he retired in 2018 from the County Government of Mombasa.

He  stated  that  the  closure  of  Tudor  Road  had  not  been

gazetted and there were no notices to that effect on the road.

He distanced his office from the alleged gazette notice No.

1099  dated  25th February  1994,  by  Mutuma  Angaine,  the

former Town Clerk, indicating it had not emanated from their

office.  He  explained  that  closing  a  road  would  first  have

required a resolution from the defunct Municipal Council. He

added  that  according  to  the  RIM  the  suit  property,  it  was

adjacent to plot No. 3 and not plot No. 160 as mentioned in

the said notice. He further stated that plot No. 160 is adjacent

to plot Nos. 936 & 937 and that plot No. 572 is adjacent to
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plot  No.  946,  while  plot  No.  573  has  no  adjacent  plot.  He

explained that the council would close a road in a situation

such as  collecting  garbage,  but  could  not  close  a  road for

allocation. He informed the court that he worked in the legal

section in 1994 but that gazette notice No. 1099 dated 25th

February  1994,  exhibit  7,  did  not  originate  from  the  legal

section as was required. He however told the court he could

not confirm that position, as he had never checked the Town

clerk’s archives. On cross-examination, PW4 stated that after

the plots were excised, the Council issued leases over them,

but could not transfer the plots of land to an individual. He

stated that he got to know about the 1994 gazette notice,

exhibit 7, in 2007 when he was asked by EACC to record a

statement.  He  added  that  he  did  not  seek  for  clarification

from the Town clerk on the authenticity of the said notice.

10.  PW5 told the court that he has worked with EACC since

2006, and when he was instructed to value the suit property,

he relied on the RIM for Block XI, and used the open market

value approach to get its value. He found that the acreage

was 0.132 acres and at the time of his inspection, the suit

property  had  a  perimeter  wall  made  of  stones,  but  no
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development therein. He further stated that the suit property

was on a road reserve, specifically, Tom Mboya Road and he

produced his report dated 16th May 2012 as exhibit 8.

11.  PW6  is  an  engineer  with  the  County  Government  of

Mombasa, and previously with the Municipal Council, relied on

his statement dated 26th November 2018. He stated that Tom

Mboya  Road  is  a  classified  as  a  class  C  road  of  100  feet

standard width.  That  it  was previously  under  the Municipal

Council  of  Mombasa  before  KURA  took  over  in  2013.  He

testified that according to the RIM, the 100 feet width of the

road is maintained, except where plot Nos. 1125, 983, 939,

947,  949,  948,  950,  934,  935,  936,  937,  972 and 946 are

situated. He believes that plot No. 3 is the same as the suit

property.  He informed the court  the Ministry  of  Roads had

asked his office to clear the road, but they could not do so

because of the developments on the road reserve. He stated

that  sometime  in  2010,  they  had  received  funding  for

flood/drainage infrastructure, but could not plan for the same

on the said road due to the trespass by the developers. He

maintained that the defunct Council had no powers to allocate

plots  on  the  road  reserve,  and  that  the  suit  property  was
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irregularly allocated. He further added that any alteration or

development affecting a surveyed road must first get consent

from his department and none was sought before plots were

excised  on  the  road  reserve  in  this  case.  On  cross-

examination, he stated that a carriage way where vehicle are

driven is about 7 metres in width, with the drainage of around

0.6  meteres,  walkways/footpaths  for  pedestrians  which

ranging  from  1.5  metres  and  then  space  for  road

furniture/signages, which is between 1-3 metres, all totalling

12 metres. He argued that although the current width is 15

metres, it is not enough as there is need to allocate space for

power lines, drainage and other infrastructural resources. In

his  opinion  the  amendments  to  the  RIM  in  Block  XI  were

irregular, and argued that had documents with regard to the

suit property been issued regularly, then his office would have

been consulted and involved in the approval of the PDP. He

alleged that  even though he had not  come with  the office

base maps and the RIM to court, they should indicate the road

in question is 100 metres from end to end.

12.  PW7 told the court that he worked at the Mombasa Land

registry for 21 years from 1985 to 1997, 2006 to 2011, and
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2014 to 2017. He testified that the suit property is a leasehold

interest  from 1st June 1996  and  has  an  acreage  of  0.0536

hectares,  and  has  a  certificate  of  lease  issued  on  20th

December 2002, that was signed by his former boss, the 4th

defendant. He narrated that there was a transfer of lease in

favour of the 2nd defendant dated 17th February 2003 that was

registered  on  5th February  2003.  He further  narrated  other

details of the above transfer such as booking of the transfer

documents,  payment  of  stamp  duty,  consents  from  the

County Government, rates clearance certificates, and so forth.

He also  recognized the gazette  notice No.  11533 dated 1st

October 2010 that revoked the suit property. PW7 took the

court through the documentation in allocation of land to the

3rd defendant, starting with the payment of Kshs.46,575 on 5th

March 2001 as evidenced by receipt No. E766878. He then

informed  the  court  of  a  letter  by  PW1  to  the  Director  of

Surveys dated 13th July 2000 requesting for amendment of the

RIM, which was responded to by the confirming that the RIM

had  been  amended.  He  referred  to  the  letter  dated  24th

November 2011 requesting for the amendment and sealing of

the  RIM by  the  Director  of  Surveys,  and forwarding  of  the
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same to the Commissioner of Lands, indicating the acreage as

0.0443  hectares.  He  explained  that  the  Commissioner  of

Lands issues a lease duly signed and sends it  to  the Land

Registrar for  processing. That the Land Registrar would not

know if there was irregularity in the surveying, preparing and

allocation  of  the  lease  unless  if  notified  by  the  concerned

offices. He was emphatic that if the Land Registrar had known

that the suit property was on a road reserve, he would not

have registered it.

13.  PW8 relied on his statement dated 28th January 2022

and gave evidence on PDP 12.1.CT.88.96 among others. He

testified that EACC had requested through for them to verify

PDP  No.  12.1.CT.88.96  and  12.2.CT.3.99  under  their  letter

dated 30th November 2011, to which was attached the letter

of allotment reference 31500/XXI/132, which is in the name of

the 3rd defendant. Though PW8’s testimony covered several

plots, the court will limit itself to the evidence relating to the

suit property. He told the court how his office responded to

the EACC letter vide their letter  dated 7th  December 2021

indicating  that  there  were  no  records  of  approval  of  PDP

12.1.CT.88.96  and  12.2.CT.  3.99.  He  testified  that  before
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Physical Planning Act, 1996 the Commissioner of Lands could

allocate  public  land  with  the  guidance  of  the  Director  of

Physical Planning. That the allocation procedure then was as

follows:

a. The Commissioner of Lands would give authority to the

Director  of  Physical  Planning  to  prepare  a  PDP,  which

would  be  circulated  to  the  various  public  office

departments within the region, such as the Survey office,

Land Registrar,  District  Commissioner,  Town Clerk  and

others to get comments, and any information on whether

the concerned land had been committed to private or

public use.

b. If the comments on the PDP were positive, then the PDP

would be forwarded to the Director of Physical Planning

Nairobi where it would be approved and forwarded to the

Commissioner of Lands.

c. The  Commissioner  of  Lands  would  then  approve  and

return  copies  of  the  approved  PDP  to  the  Director  of

Physical Planning who would then approve and issue it

with an approved PDP number before entering it into the

register of approved PDP.
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d. The Director of Physical Planning would thereafter return

copies  of  the  PDP to  the  Commissioner  of  Lands  who

would then issue a letter of allotment on the plot.

PW8  added  that  after  the  1996  Act,  the  powers  of  the

Commissioner  of  Lands  to  allocate  public  land  were  taken

over  by  the  Minister  of  Lands.  It  was  also  required  before

allocation of plots, that a notice was required to be placed in

the Kenya gazette in English and Kiswahili newspaper for 60

days  on  the  PDP.  After  60  days,  the  Director  of  Physical

Planning would approve the PDP and forward to the Minister

who  would  approve  and  return  it  back  to  the  Director  to

assign  the  approval  reference.  The  Director  would  send  it

back to the Minister once more for approval, and thereafter it

would be returned to the Director who then place it  in the

register.  It  is  then sent to  the Commissioner  of  Lands who

would then issue a letter of allotment. PW8 was categorical

that  his  office  does  not  prepare  PDP  for  road  reserves  or

committed  public  land.  He  further  added that  allocation  of

land on the basis of a PDP, that was never approved would be

illegal. On cross-examination, he stated that he has seen the

documents involved including the survey plan with reference
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approval number 31500/XXI/132.  He however did not agree

that the survey plan is based on an approved PDP for reasons

that the approved PDP was not traced from their records. He

further pointed out that the 1996 PDP cited in the letter of

allotment  herein  was  not  made  from  their  office,  and

therefore, the allocation of the suit property was based on a

forgery, even though he had no specific evidence to show that

the  PDP  was  a  forgery.  He  also  informed  the  court  that

although section 185 of the Local Government Act allowed the

Council to close a road, it did not talk about allocating plots on

a  road reserve.  He added that  the  suit  property  is  among

many other plots on the road reserve for Tom Mboya Road.  

14.  PW9 relied on his statements dated 13th August 2018

and 19th October 2017 as well as the documents in the list

documents dated 13th July 2018 and 9th February 2022. On

cross-examination,  he  referred  to  the  minutes  of  7th

September 1993 and stated that it  was not a resolution to

allocate  the  suit  property.  He  agreed  that  the  Local

Government Act allowed the Municipal  Council  to  close the

road, subject to certain conditions. He added that there were

no Council minutes to confirm approval of creation of plots on
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a road reserve. He established that there was a PDP approved

by the defunct Council of November 1996, but he could not

trace it as he learnt that it had been misplaced. He stated that

there  is  no  correspondence  showing  payment  of  stand

premium in respect  of  the suit  property.  He denied having

obtained documents that were in the 4th defendant’s list  of

documents  dated  28th January  2019.  He  could  not  tell  the

relationship  between  the  2nd defendant  and  the  defunct

Mombasa Municipal Council, but was certain that he was not

an employee. He testified that the suit property was allotted

to  3rd defendant  but  the  latter  was  transferred  to  the  1st

defendant without any transactions.

15.  Salim Mohamed Mahfudh, testified as DW1, on behalf of

his  father  the  2nd defendant,  under  power  of  attorney  No.

22466.  He testified that  they had bought the suit  property

from the 1st defendant, who had approached them while they

were  at  their  shop,  with  an  offer.  They  visited  the  suit

property and found it was vacant. The 1st defendant gave the

clearance certificates from the defunct Municipal  Council  of

Mombasa  and  consent  from the  then  District  Land  Officer,

which DW1 produced as exhibits.  That upon being satisfied
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that the 1st defendant owned the plot, they purchased it. DW1

told the court that they conducted a search and he produced

a search certificate and a copy of the green card of the suit

property as exhibits. He added that they have been paying

rates, and was aware about the gazette notice revoking their

title. He was categorical that they were not involved in any

forgery  or  in  the  1st defendant  obtaining  title  to  the  suit

property. He also stated that he was aware of the restrictions

entered  against  their  title,  but  was  not  aware  that  the

property had not been properly acquired.

16.  The 4th defendant, a retired Land Registrar, testified as DW2,

and relied on his statement dated 28th January 2019. It was

his  testimony  that  he  was  the  Land  Registrar  in  Mombasa

between 1993 to 2004,  and that his duties did not include

alienation or allocation of land. He denied allocating any land

to the 1st defendant, pointing out that the local authority was

the allocating body together with the Commissioner of Lands

who would forward leases and amended RIMS to him through

the Chief Land Registrar for registration. He testified that the

Land  Registrar  is  always  at  the  tail  end  of  the  allocation

process as their duty is to register what is presented by the
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Commissioner  of  Lands,  through  the  Chief  Land  Registrar.

During  cross-examination,  DW2  accepted  that  the  3rd

defendant had been issued with a letter of allotment dated

24th July  1996  is  over  un-surveyed  plot,  indicating  among

others that acceptance and payment of the fees required was

to be made in 30 days. The witness confirmed that there is a

letter dated 24th November 2000 accepting the offer, and a

receipt dated 5th March 2001, for the payment, but could not

tell whether the offer was still valid by then. He added that

during registration of  the lease,  he did not  see the survey

plan. He also stated that he did not see any allotment letter or

lease for Julius Mwamsae, 1st defendant, or transfer from the

3rd defendant to the 1st defendant, but he did produce a lease

registered in favour of the 1st defendant. He also presumed

that the documents given to him were valid under the law and

was quick to point out that there are several other plots near

the suit property, which have no cases. He was also aware

that the suit property had been revoked through a gazette

notice,  but  added  that  the  Commissioner  of  Lands  had  no

authority to revoke titles without the court’s intervention. 
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17. The learned counsel for the plaintiff filed their submissions

dated 14th November 2025, while that for 2nd defendant filed

two sets of submissions dated 6th November 2025 and 15th

November 2025. The learned counsel for 5th defendant in the

counterclaim  filed  their  submissions  dated  3rd November

2025.  The  court  has  considered  the  filed  submissions

particularized herein above.

18.  From  the  pleadings,  oral  and  documentary  evidence

presented, submissions by the learned counsel, the following

issues arises for the court’s determinations:

A. Whether  the  suit  property  was  lawfully  and  legally

alienated, and allocated to the 1st and or 3rd defendants.

B. Who between the plaintiff and 2nd defendant is entitled to

any of the prayers sought.

C. Who bears the costs?

19. After  careful  consideration  of  the  pleadings,  oral  and

documentary  evidence  by  PW1  to  PW9,  DW1  &  DW2,

submissions by the learned counsel, superior court decisions

cited  thereon,  the  court  has  come  to  the  following

determinations:
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A. In both the repealed Registered Land Act chapter 300 of

Laws  of  Kenya  and  the  current  Land  Registration  Act

chapter 300 of Laws of Kenya, the certificate of title is

prima facie evidence of ownership/proprietorship of the

land  described  thereon.  The  2nd defendant  herein  is

undoubtedly  the one registered as  proprietor/owner  of

the suit property, but plaintiff has challenged the process

leading to alienation of the suit property and issuance of

the  said  certificate  of  lease,  by  suing  the  1st and  3rd

defendants,  who  were  the  original  allottees,  the  2nd

defendant as the current holder of the certificate of lease

and the 4th defendant for reportedly allocating the suit

property. From the onset, it is important to note that the

4th defendant  has  in  his  statement  of  defence  and

testimony as DW2 denied any role in the alienation or

allocation  of  the  suit  property.  His  contention  and

evidence  that  as  a  Land  Registrar,  his  duty  was  to

register the lease over the suit property upon receiving it

from the Commissioner of Lands through the Chief Land

Registrar  was  not  challenged  by  any  other  evidence

adduced by the plaintiff, or any of the other defendants.
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Indeed,  the  Land  Registrar  comes  into  the  allocation

process  at  the  tail  end,  to  register  the  alienation

instruments  that  have  been  issued  by  the  allocating

authority. To sue the Land Registrar for registering the

lease, without tendering any other evidence to show any

other  role  of  a  fraudulent,  illegal,  unlawful  or

unprocedural  role  the  officer  prayed  in  the  allocation

process/chain, would be equated to blaming a purchaser

for value without notice thereafter, without enjoining the

real  perpetrators  of  the  transactions  leading  to  the

alienation  of  the  suit  property.  The  plaintiff’s  claim

appear to be that the suit property was allocated first to

the 3rd defendant and later to the 1st defendant who in

turn sold it to the 2nd defendant.

B. The  learned  counsel  for  the  2nd defendant  has

extensively submitted on the doctrine and principle of

indefeasibility  of  title  under  the  Torrens  system  of

registration,  that  the  title  of  a  registered  proprietor

remains indefeasible unless it is shown it was obtained

through  fraud  or  misrepresentation,  to  which  the  title

holder  was  a  party  to.  The  learned  counsel  relied  on
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among  others  the  case  of  Shimoni  Resort  versus

Registrar  of  Titles & 5 Others [2016] eKLR,  which she

argued the court to follow. The learned counsel for the

plaintiff cited among others,  the case of  Munyu Maina

versus  Hiram  Gathiha  Maina [2013]  eKLR,  where  the

Court of Appeal held that when the instrument of title is

under  challenge,  “the  registered  proprietor  must  go

beyond the instrument and prove the legality of how he

acquired  the  title  and  show  that  the  acquisition  was

legal,  formal  and  free  from  encumbrances…”.  The

counsel  argued the court to adopt the principal  in the

case of  Waterfront Holdings Limited versus Kandie & 2

Others KECA 1233 (KLR), where the Court of Appeal inter

alia  held  that  “It  is  now  law  that  the  mere  fact  of

issuance  of  title  deeds  does  not  confer  the  status  of

indefeasibility  of  title.  Courts  of  this  country  have

therefore  held  that  they  would  not  hesitate  to  nullify

titles held by those who stare at the court and wave a

title of a grabbed land by merely and pleading loudly the

principle of indefeasibility of title deed. In cases where

the  very  process  of  acquisition  of  land  in  question  is
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under challenge, it is not enough to simply rely on the

title….”. 

C. Other than relying on the indefeasibility of his certificate

of lease and being an innocent purchaser for value, the

2nd defendant has contended that he acquired title to the

suit property was lawfully and his certificate of lease was

processed and issued by the Land Registrar legally. This

brings in the question of regularity in the process. The

presumption of regularity was discussed in the case of

Kibos Distillers Limited & 4 others versus Benson Ambuti

Adega  &  3  others [2020] KECA 875 (KLR) where  the

Court of Appeal held as follows:

“In law, there is a presumption of regularity. Under

this  presumption,  a  court  presumes  that  official

duties  have  been  properly  discharged  and  all

procedures  duly  followed  until  the  challenger

presents  clear  evidence  to  the  contrary.  (See

Archbold Criminal Pleading, Evidence and Practice,

1999, p. 1130, see heading "B" to paras. 10-4 and

10-5;  see  also  Patrick  Ayisi  Ingoi  -   v-   Republic

[2018] eKLR)”
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Further, in the case of  Chief Land Registrar & 4 others

versus Nathan Tirop Koech & 4 others [2018] eKLR it was

stated that there is a presumption that all acts done by a

public  official  have  lawfully  been  done,  and  that  all

procedures have been duly followed. The presumption of

regularity is a presumption that executive officials have

properly discharged their official duties. The presumption

is  aptly  captured  in  the  ancient  latin  maxim  “Omnia

praesumuntur rite esse acta,” which roughly translated

means  “All  things  are  presumed  to  have  been  done

rightly.” In the case of Henry versus District Adjudication

&  Settlement  Officer  Tigania  East/West  &  5  others;

Mborothi  &  4  others  (Interested  Parties)

[2022] KEELC 13840 (KLR) the court held that any party

claiming  otherwise  has  the  burden  of  disproving  the

presumption of regularity, which in this suit fell upon the

plaintiff. 

D. The plaintiff has alleged a number of irregularities in the

alienation and allocation of the suit properties including

the following:

i. There was no closure of Tom Mboya Road;
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ii. The PDP used in allocation of the letter of allotment

to the 3rd defendant was missing; and

iii. There was no consent from the Ministry of Roads

before alienation of the road reserve.

During  the  hearing  and  through  submissions,  it  was

stated  that  the  Municipal  Council  of  Mombasa  had

authority to close the road in question and issue plots on

it. However, PW9 was of the view that section 185 of the

Local Government Act chapter 265 of Laws of Kenya did

not empower the defunct Municipal Council  to allocate

land  committed  as  a  road  reserve.  PW4 testified  that

gazette notice No. 1099 dated 25th February 1994 did not

originate from the Town Clerk’s  Legal  office where he

was then working. This contention by PW4 has not been

challenged by any of  the defendants,  which leads the

court to find that it is highly probable the said gazette

notice  was  not  processed  procedurally,  though

seemingly signed by Mutuma Andaine, Town Clerk. The

said  gazette  notice  indicated  the  proposed  areas  of

closure  of  the  road  was  un-surveyed  plot  adjacent  to

plots  No.  160,  572  and  573  Section  X1  Tom  Mboya
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Avenue,  Tudor.  From  the  evidence  tendered  in  court

including  the  Registry  Index  Map  [RIM],  the  plots

adjacent to plot No. 160 is 937, and the one adjacent to

plot No. 572 is 946, while the plot adjacent to plot No.

983  is  No.  3,  but  the  one  adjacent  to  plot  No.  573

remains intact. These facts clearly show that the gazette

notice was never about closure of the road around the

suit property, but as counsel for the plaintiff submitted,

the gazette notice was the “vehicle used as a joyride to

transgress the illegal allocation of the suit property.” 

E. Among  the  documentary  evidence  relied  on  by  the

parties  is  the  then  Municipal  Council  of  Mombasa

minutes 335/93 of 7th September 1993 that resolved that

applications for plots on road reserves be dealt with on a

case by case basis and on its own merit.  The court takes

the said minutes as mere proposals that were subject to

further deliberations and resolutions on applications and

approvals of the same. There was no minutes produced

before the court that can amount to a resolution of the

council to create and allocate the suit property herein to

any particular person, or any of the defendants herein. 
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F. The evidence adduced herein on where the suit property

is situated leaves no doubt that it is on a road reserve.

The  gazette  notice  and  Municipal  Council  minutes

referred to above all points to a plot on the road reserve.

The  testimony  of  PW6,  an  engineer  with  the  County

Government  of  Mombasa,  and  previously  with  the

Municipal  Council  of  Mombasa,  was clear that  the suit

property  was  on  what  is  known as  Tom Mboya Road,

which is a class C road of 100 feet standard width, that

was previously under the Municipal Council of Mombasa

before KURA took over in 2013. He informed the court

the Ministry of Roads had asked his office to clear the

road,  but  they  could  not  do  so  because  of  the

developments on the road reserve. His office, which had

received funding sometimes in 2010, for flood/drainage

infrastructure, could carry it out on the said road due to

the trespass by the developers. It was his testimony that

the  defunct  Municipal  Council  of  Mombasa  had  no

powers  to  allocate  plots  on  the  road  reserve,  and

therefore, the suit property was irregularly allocated. He

insisted that any alteration or development affecting said
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road,  being a  surveyed road,  should  have sought  and

obtained  consent  from  his  department,  but  none  had

been  sought  before  plots  were  excised  on  the  road

reserve in this case. From the foregoing, the court has no

difficult in confirming that the suit property is situated on

a road reserve.

e. The  Assistant  Director  of  Physical  Planning  at  the

Ministry  of  Lands,  Public  Works,  Housing,  and  Urban

Development testified as PW8.  He told the court  inter

alia that the plaintiff had requested his office to verify

PDP  No.  12.1.CT.88.96  and  12.2.CT.3.99  under  their

letter dated 30th November 2011, to which was attached

the letter of allotment reference 31500/XXI/132, which is

in the name of the 3rd defendant. In their response vide

their letter dated 7th December 2021 they indicated that

there were no records of approval of PDP 12.1.CT.88.96

and 12.2.CT.3.99. The witness took the court through the

elaborate process of alienation of a public plot, starting

from application, Commissioner of Lands giving authority

to the Director  of  Physical  Planning to prepare a PDP,

which  would  be  circulated  to  the  various  public  office
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departments within the region, such as the Survey office,

Land Registrar,  District  Commissioner,  Town Clerk  and

others to get comments, and any information on whether

the concerned land had been committed to private or

public use, forwarding of PDP to the Director of Physical

Planning,  who  would  in  turn  forward  it  to  the

Commissioner  of  Lands.  The  Commissioner  of  Lands

would then approve and return copies of the approved

PDP to the Director of Physical Planning who would then

approve  and  issue  it  with  an  approved  PDP  number

before entering it into the register of approved PDP. The

Director  of  Physical  Planning  would  thereafter  return

copies  of  the  PDP to  the  Commissioner  of  Lands  who

would then issue a letter of allotment on the plot. That

his  office does  not  prepare  PDPs  for  road reserves  or

committed public lands,  and that allocation of land on

the basis of a PDP, that was never approved would be

illegal. He further pointed out that the 1996 PDP cited in

the letter of allotment herein was not made from their

office, and therefore, the allocation of the suit property

was based on a forgery. He also informed the court that

ELCC NO. 8 OF 2008 – JUDGEMENT Page 33 of 39



although  section  185 of  the  Local  Government  Act

allowed the Council to close a road, it did not talk about

allocating plots on a road reserve. He added that the suit

property is among many other plots on the road reserve

for  Tom  Mboya  Road.   The  totality  of  the  testimony

presented by the plaintiff, especially that by PW6, PW8

and  PW9  leads  the  court  to  find  that  alienation  and

allocation of the suit property to the 1st defendant was

unlawful  and  irregular,  and  the  1st defendant  did  not

acquire a good title that he could have passed on to the

2nd defendant. The 2nd defendant claim that he acquired

his  certificate of  lease regularly  and that  his  title  was

indefeasible  as  he  is  an  innocent  purchaser  for  value

without  notice  fails.  Had  he  investigated  the  1st

defendant’s root of title to the suit property, and made

enquiries  from  the  related  public  offices  like  that  in

charge of roads and the neighbours to the suit property,

he mostly likely would not have proceeded to invest his

money on a property whose history and title was based

on a shady foundation. 
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f. The court therefore finds that the plaintiff has discharged

its  burden  of  proving  its  claim  against  the  1st to  3rd

defendants  under  sections  107,  109 and  112  of  the

Evidence Act Chapter 80 of Laws of Kenya. It follows that

from the elaborate explanation by PW8 on the alienation

and allocation process of public plots, and the testimony

given by  the  4th defendant  who testified  as  DW2,  the

Land Registrar’s role in the process is registration of the

leases at the tail end. There is no evidence adduced by

the plaintiff to show any act or omission committed by

the 4th defendant that can be construed to be an act of

alienation or allocation of the suit  property other than

registration of the lease received from the Commissioner

of Lands through the Chief Land Registrar. The plaintiff’s

claim against the 4th defendant therefore fails, but each

party will bear their own costs.

g. In respect of the 2nd defendant’s counterclaim, I wish to

mention that it is strange he listed himself as the plaintiff

and also the 3rd defendant in the counterclaim. I believe

this was in error that does not in any way affect his claim

against the other defendants to the counterclaim. Having
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come to the above conclusions, in favour of the plaintiff,

and  in  view  of  the  decision  in  the  case  of  Dina

Management  Ltd  versus  County  Government  of

Mombasa & 5 Others [2023] KESC 30 (KLR),  where the

Supreme Court held that  “….the title or lease is an end

product of a process.  If  the process that was followed

prior to issuance of the title did not comply with the law,

then  such  title  cannot  be  held  as  indefeasible”,  the

inevitable  conclusion  is  that  the  counterclaim  has  no

merit and therefore fails.

G. Under  section 27 (1) of the Civil Procedure Act chapter

21 of Laws of Kenya, costs follow the event unless where

the court for good reason orders differently. Though the

plaintiff is successful in its suit and should be entitled to

costs, I have considered the fact that the irregularities in

the alienation and allocation of the suit property from a

road  reserve  was  perpetrated  by  the  office  of  the

Commissioner  of  Lands,  among  other  public  offices,

resulting in the 1st defendant being issued with the title

that  he  later  transferred  to  the  2nd defendant.  As  the

Commissioner  of  Lands  and  those  other  offices  that
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actively  prayed  a  role  in  illegally  and  irregularly

alienating  and  allocation  the  suit  property  were  not

made parties in the suit,  the plaintiff will  bear its own

costs,  though  successful.  That  as  the  2nd defendant’s

counterclaim  has  failed,  he  will  pay  the  costs  of  the

defendants who filed statements of defence thereof.

20. From the foregoing determinations, the court finds and

the  plaintiff  has  proved  its  case  against  the  1st to  3rd

defendants  on  a  balance of  probabilities,  but  has  failed  to

discharge its duty against the 4th defendant. 

A. The  court  therefore  enter  judgement  for  the  plaintiff

against the 1st to 3rd defendants and orders as follows:

i. A declaration is  hereby issued that  the alienation

and  allocation  of  Mombasa  Island/Block  XI/983

being part of the road reserve was unlawful, illegal,

null and void ab initio.

ii. An  order  is  hereby  issued  directing  the  Land

Registrar,  Mombasa,  to  rectify  the  register  of

Mombasa  Island/Block  XI/983  by  cancelling  the

entries relating to the issuance of the Certificate of

Lease dated 20th December 2002 in favour of the 1st
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defendant and all  other  subsequent entries made

therein, and reinstate it as part of the road reserve.

iii. The 2nd defendant  is  directed  to  vacate  from the

Mombasa Island/Block XI/983, suit property, within

the next ninety (90) days,  and in default eviction

order to issue. Mombasa Island/Block XI/983.

iv. An  order  for  a  permanent  injunction  is  hereby

issued  restraining  the  1st to  3rd defendants,  their

agents,  servants,  employees  and/or  assigns  from

trespassing  upon,  transferring,  leasing,  wasting,

and/or  dealing  in  any  manner  whatsoever  with

Mombasa Island/Block XI/983,  suit  property,  other

than  by  way  of  surrender  to  the  Government  of

Kenya.

v. Each party to bear their own costs.

B. The counterclaim by the 2nd defendant is dismissed with

costs.

Orders accordingly. 

DATED, SIGNED AND VIRTUALLY DELIVERED ON THIS 10TH DAY OF

DECEMBER 2025.

                                                                    S. M. Kibunja, J.
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                                                                    ELC MOMBASA.

IN THE PRESENCE OF:

PLAINTIFF : Mr. Wandengu for Abdulralhim

DEFENDANTS : M/s Nooray for 2nd Defendant.

Mr. Kiarie Kariuki for 4th Defendant 

Mr Penda for 5th Defendant for 5th defendant.

KALEKYE-COURT ASSISTANT.

                                                                        S. M. Kibunja, J.
                                                                        ELC MOMBASA.
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