REPUBLIC OF KENYA

IN THE EMPLOYMENT A XLETESTIONS COURT
O o) (N
MATCH%S

TERS APPELLANT

PPEAL NO. E254 OF 2024

TOM '1_1 'QNGESATRERIGE . ................ 1sT

RESPOND#Z + :
g —

HURRISON 1‘1 ................. 3RD

RESPONDENTRiEw -

PAUL MACHARTRLF T “SENCRN . 5 4™

RESPONDENT

(Being an appeal from the Jydgment o . b, Catherine
Mburu (PM) in Kikuyu CMELRE€NJ*154 ¢ It the Chief
Magistrate Court of Kenya in Kikgyl delf on the 22"

day of July 2024) by T
L8 'l-
JUDGMENT e

P o o

1. Through the Memorandum of Appe "‘.d H August, 2024
Vin

the Appellant appeals against the Juddh { o ourable Hon.

44

Catherine Mburu (PM) delivered on 22™

'_l'

2. The Appeal was based on the grounds that:
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i. The Learned Magistrate erred in law and fact by

awarding compensation to the 1% Respondent without

the 1+t Respond nts testminU
ii. ThelLe d at:?h awardmg
h

y to the Respondents rea

ndent’s claim was not based on redun

thout su ing evidence of redun .

iii. ,u__ Learn 11 gistrate erred iy act by finding

M- missed without
. ience demonstrating
i duty.
law and fact by failing
Shatailure to report to
_‘_ﬂ. October 2018,
valid ground
| 44(4) of the
Emplo =
v. The Learnea and fact by
awarding the Reé i for unfair
termination, despite “#he ﬁl.- ot providing
sufficient evidence of theThg s S-mination.
vi. The Learned Magistrate erred act by failing
to apply the correct Iegall"'p 3 DM pgarding the
burden of proof, which lies on asserting the

which the

existence of wrongful ter e

Respondents failed to discharg o
vii. The Learned Magistrate e :_ w@ fand fact by
awarding compensation for t PSP ents without

5s Wil employment,

supporting evidence on their

positions held, and salaries earned contrary to the
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provisions of the Employment Act requiring such claims
to be substantiated by documentary evidence.

viii. The Learned Mggistgate ﬁﬂa fact by finding
that t ‘i— ledto of Ksh
r September 2018 withou @;'u

gistrate erred in law ap#

e Learn pﬂ
ider
".'..

ix. gt in failing to

preciate the Appe1 bmissions and

—

E .
--1. ce s conclusion.

law and fact by

time and untaken leave

0 fact in awarding
iiilensation of 12
'.i 3

y o RN e . .

xii. The Le#Frrell] r_pl i d fact in awarding
the Responde ."'.:. - month LW lieu of notice

without proof ofu f Serminatit R /.

- n/dismissal in
the circug

xiii. The Learned Magistraté&erted in la ' t in allowing

the Respondents’ claim ragt supa B vicence.
3. The Appellant prayed that the Appe o, ith costs of
this appeal and trial court, the Ju -"'.'"‘! Sl the Chief

i

-*-I
E 'II 2024 be set
M issing  the

Magistrate’s Court at Kikuyu dellvere o1
aside and substituted with anL '(I}
Respondents’ claim with costs and the awards
given by the lower court.

4. The Appeal was disposed of by written subm |s '

APPELLANT’S SUBMISSIONS
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5. The Appellant’s Advocates Ochieng’ Ogutu & Company

Advocates filed written submissio ted 14™ July, 2025.

6. On the issue of ﬁ trlaj’uﬁ termining
that the p;i were dismiss (1.:} unsel
submi @ 1 to 3 Respondents left the @s

and di

prem| SPafter the ting on October 1, G

return. 481 IarIy, e esponde Ot attend the
meetlng ! fail@eo ._. 3 :.-| to

b e Respondents

€d or terminated by
H the burden of proving
3s_unfair which they

2#¥ions 107 and

Ehrden of proof lies
L |
..

Isaac Kibiru
108 of the EV|enc
on the party seeking to B je-old doctrine
of “he who alleges proves”. I
pu & others

o ion 47(5) of
the Employment Act, 2007 to submit t 1.*.._," en of proving

H

Ve

RO show they

8. Counsel relied on the case of Jos

v Plan International Inc (2019) €

unfair termination lies with the empl

.I'
9. Counsel submitted that the Respon

were terminated. That they did not p 'F"' Emissal letter

or demonstrate by evidence that the ucted not to

return to work. 1
10. Counsel relied on the case of Wangereka v Rupra (Cause

2473 of 2017) [2023] KEELRC 625 (KLR) and Section 44(4)
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(a) of the Employment Act to submit abscondment of duty is

recognised in law as a form o misconduct that may
justify summary di jt}§
11. Counsel teli d ase of Simon M I‘J Inter
Securj y@wces Limited [2018] eKLR to sub @
aIIega% that an loyee has absconded 1&s call
an empid a to regs@nably. demonstratg
to conta h agieEN .'!I.Il- ' .’J" E
i ;

:"
12. f®de several attempts

. .‘_

s were made

g

Fe nowhere to be found.
al. ers or notices of
; pnt would have

Va u "'u utilize. The
e tf peIIant would
have searched for 'ﬂl'la;-.i.t..

13. Counsel relied on the) &ed. of JosN . Ndungu &
others v Plan Internationwg W eKL K it that the

Respondents did not discharge thgsig G iga roving unfair

should have

termination and therefore the Respomggnt

%

5

failed. = .%1-..,:
14. On the issue of whether the tm‘i,c,f [N, (N awarding
reliefs sought by the Respondents Jdox bl e claim of

5 40(1) of the

i |
Employment Act to submit that sz ".'.:?.‘ ay becomes

'_l'

severance pay counsel relied on =':'5|'-

payable only in the event of a redundancy.
15. Counsel submitted that there was no claim that the

Respondents were declared redundant but they alleged unfair
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dismissal while the Appellant contended that they abandoned
their duties.

16. On the claim ﬁ' nsat‘}. on {ST termination
counsel su ted e trial court err d the
same sufﬁuent evidence. Counsel relled @

other S, the asdjof Stanley Maira K

Kibiru 4&E -5:__ thia eKLR, Sectig .- d 108 of the
Evidence] %€ LR 1 } geioyment Act to
subfh et Meeinpi®ee g B | RE®n unfair termination

ed be ,._' Bifts to the employer to

17. Counsel A&* i .""'1-

documertdiniéwjale “"'\-5-. bLrs or notices,
F

.Jﬁ RtRte 0TS o result, the

0 CEERESEEMON without the
& k|
N

id not provide

to support theiu g
PP Il-i:."'-d- W

trial court erred 'ﬁﬁ

lal burc@gs

18. On the award of maxim .-..'_ montk

Respondents meeting tH&
y for unfair

termination counsel submitted-&hkalg the urt erred in

awarding the Respondents maxim cp 2 ion without
9(4) of the
not present

regard to the considerations undér %

::
iy

Employment Act. That the Requqld ?'1
evidence of their date of employment;! ', K gnpossible for

the trial court to assess their lengthd bl f "1‘.-:"- fhder the said

-
A
19. Counsel submitted that by failing to coffsideillifese statutory

B,
provision and the other factors outlined

factors, the trial court exercised its discretion arbitrarily. The
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award of the maximum 12 months’ salary, in the absence of a

reasoned justification amounts to ror in both law and fact.
20. On the award o aﬁc;[‘lsh ‘11F 0 =S mber 2018
counsel su @ e trial court erréd Ti g the
same Ml supporting evidence. Counsel relied oﬁ‘i@s
107 % 108 of Evidence Act to it that™the

Respongkim ' provide an hat reflects
o vlly : -
F : . G g ere not entitled
e e :
/|

E®ec burden of proof.
fin lieu of notice and an
da counsel relied on
A _’ﬁ-ﬁ' bmit that the
_ 5 -‘:\..E'-. ':_o of showing

4
ooy

that their empley Ea0 d nstrating that

th o
ey were entl -1‘«:.
overtime. |
22. Counsel submitted that t

number of days or hours worked-g

LMeompensation for
k|
§

ot verify the
brking hours,
en. Without
t the relief

nor the number of leave days earne r1d 4
such evidence, the court had no Bz o
| vy
23. On the issue of whether a party the

1

awarded compensation/damages, it
o

)
al

47(5) of the Employment Act and thé

Ndungu & others v Plan International In&® submit that

[

]
i
g |

r

sought.

-.*
SR stify can be

&

SIbsephine M.

i
!
3
1

on section

an employee is required to prove unfair termination. Without
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the testimony from the 1 Respondent, the court had no basis

to grant him any relief/compensat;] amages.

e’ VS Ty

24. Thgq f dvocates, MM Law Advocateﬁéd

written=fibmissio ed 3™ October, 202
AEs

25. On thg¢

#£d by awarding

ad not testified in
ployment and Labour
6 to submit that a suit

LR parties with a

similar & A it B L=tp *,Eh'* rson shall in
I

-..,__'- a letter of

26. Counsel submitted tr % i) x spermitted one

of the Respondents to file thg B 3 Bre the lower
)vided that a
letter of authority is signed by the
dated 15™
2019 which
Bavour of the

27. Counsel submitted that a Ietter"ﬁ.
August, 2019 was filed in court on, 17F
was signed by the 1%, 3 and 4™ Reg
2" Respondent authorizing the 2™ Rg& A testify in the
matter. .

28. Counsel relied on among other cases;*tre gae of Okiro &
33 others v Rene Super Cleaning Services & another

(Appeal EO030 of 2021)[2023] KEELRC 1567 (KLR) to
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submit that since the 2" Respondent was permitted by the law

to testify as a sole withess i e matter, the Learned

Magistrate canng h'i-’ Ulﬁe testimonies

of the wit Li) Ifled before the T d the

totalit ﬁe evidence tendered by the Resp @
did®*not

awardi the comp ﬁtmn to the 1t Responggif who

2 spondents was not
¥submitted that the

seV, .
FepRon IIant had failed,

‘ —*ﬂ lisite statutory
deductlo of-f"“ ke F

30.Counsel sub _,_‘_ 4 ... Xl ‘!il—ll statement of
3 h U

testify | .n‘, son.

29. On the ‘, e d ed by awarding

claim, the Respo
sections 35(6) of the B

’

pay’.
31. Counsel submitted that tfekewgivas JEEENERIM by the

_"'t-.. Pay under

89S ‘severance
| |

Respondents on redundancy as alludd® o b - ppellant and

that the mistitling by the Responae ice pay as

‘severance pay’ is excusable and cu.a;glﬂl ILq. rticle 159(2)

(d) of the Constitution of Kenya whjch: he court to

i
Y
a (RQ

administer justice without :L',I__ '@ procedural
B,

technicalities.

32.Counsel submitted that the lower court a 8 service pay
which the Learned Magistrate correctly computed as fifteen

days’ salary multiplied by the years served by each of the
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Respondents and based on monthly finding that the Appellant
had failed, neglected and/or r ji to remit the requisite
n

statutory deductj E{ duri shs.12,000
foIIowmg Ef ;Ji he Respondents e

33. es of whether the learned magistrat @
findin RespomglgflEs termination of emp “ gent unf
light of .r_u ence Pyj thegAppellant r #ment of duty,

ol N
failing tol &g T3 _1; ol ) the burden of

®late the Appellant’s
Ed on the case of Selle
., Ltd & Another

34.Counsel s i et FLmy i o .- spondent was
: :'Iv 4 Respondent
15';-.. I, espondent was
] ' L while the 4
driver. That

Opm earning

employed on .E"i'-
was employed in
employed on 18% Marc
Respondent was employed
they worked 6 days a week bet
Kshs 400/= per day which translat® to ,_ 2,000/= per
month. That this was not disputed by th A '-:.-

35.Counsel further submitted that tnh*.e.' }?-*"Ih.:"" ents  worked

iy
diligently for the Appellant until on tjié 1JEOE ¥, 2018 when

'Fﬁt ndents were

"',;,u. ) to deliver to

it was alleged by the Appellant thigh:

i |
stealing stock (matchbox outers) assig
the Appellant’s customers. That the aIIea ioWBhad allegedly

arisen following complaints raised by several customers.
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36.Counsel submitted that the Respondents were instructed to

leave the Appellant s business p s to allow investigations
to be carried ou TU& However,
accordln ndents the said action ; ellant
was a almed at dismissing them as no com _@&

was m thereaftg

37.Counsefif mlttel hatadhe Responds i‘"‘-* d absconding
)y N

1 ] e that they were

#€ and/or subjected to

Nl Sed/d
38.Counsel sujp i’ _‘ﬂ employment at
the Appaldltes. ¢ .'i Jyto remit the

statutory ded crTapE -""-' proceed on

K and no termination

leave. Counsel reliéd o g ployment Act to

submit that although P N okl @ilure to pay
g_%ipon

39.Counsel relied on section 20 of the EWfiloy M8 ct to submit

h-l

statutory deductions, it bearst keeping the

records.

o W
that the Appellant should favour the ResEaSIyith itemised

Wl

-
NG
‘-

de. on statutory
B! court the

’Fﬁa of that the

September salary was paid or remitta "-‘;_»,u. dIF and NSSF

pay statement which shall contain‘:.llnf
deductions. That during cross-exa
Appellant’s witness confirmed l':'a::

was made. The Appellant did not deny poning the

Respondents that it acted on complaints of customers and held

JUDGMENT APPEAL NO. E254 OF 2024




a meeting of October 1, 2018 with all drivers and conductors

including the Respondents.

40. Counsel submijtigd the}e@@e llant’s sole
witness te @ the Issue of missin Icpi was
never o the police. Further, the witness tesH '@mt
the A%Iant did issue the Respondeni#didih notiC® to

|

show cadtio®.or a te
1 i |-

ation notice. Tha ellant alleged
4

that the R&sgond fended amicably

ffhded duties and not

mployment Act to
submit tha =H 8 ¥ sCerille its statutory

obligatiomn, @ikidar. s L] 1 1»!": adduce any
) ﬁ | 2 . ] X "1.=_.-,| )
notice to .f;":-ltl. Aor ; ipftAafy proceedings

. ]
VL= :

)

and/or the resc .h'-. he Respondents

employment b

A.) Limited
it that the
g that unfair
ow that the

Ken

T

42. Counsel relied on the ca%g
versus Benson K. Nguti(207%)- “LR

burden on the employee is limited o

. . . b
termination has occurred, leaving the

43. Counsel submitted that although
Appellants, the Respondents had fa et

termination is fair to the employer.
to the
R to work and
therefore, purportedly absconded .-.l 3 '*la:t‘ bpellant was
statutorily required to invoke the due -"-L @ of giving the
notice to show cause and the conduct a hearing as provided for

under section 41 of the Act because absconding duty amounts
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to gross misconduct under section 44(4)(a) of the act. Counsel

relied on the case of Owudu;e us Digital Sanitation

services L|m|te eal E10 S TM KEELRC

917(KLR) on the ISsu Crﬁloyee

absco ty that the employer must issue not _@u
o%

employed or the lajaoyg office.
44. Cou l.,. submifiad f"#r employment
e could not be

bat the dut
reIatlons _.' h"’.'ﬁ f-."
shifffethdl /i ¥y i u_f
aid ¥

dugrpragess] aUeNE, ITTAE ioR:of the Respondents

| —-’ﬂh and the trial
l"'\-;'t-. decision.

Mi¥$istrate erred by

as ¢

r
P& |ant did not tender

¥they complied with the

.
-|_I
-'I

Ol "-__ "'-. th’s pay to the

45.0n the issue ,_d_ #

awarding maX|mu O RETIST

Respondents and the o '-. Re th S pa it snotice yet the
Respondents did not demon g, datesSy oyment and
their respective monthly salarié gupsels ted that the

Respondents’ case on dates of empM® pen P s illustrated

I‘.
before and they used to be paid ".{"k:_ per month.
That the Appellant did not deny emp-ILQ}Ith [ Wl bondents.
46. Counsel submitted that the Rg$QC

evidence their respective bank acqa)
i |

partial payments of the agreed daily

""’: gbroduced in

T gents showing

L oy
-i._F

_' [ 5 i
Irr e

| notably the

Respondents had pleaded that salary wa arIy paid the
Appellant (by instalments) sometimes on weekly and/or

monthly basis.
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47. Counsel relied on the case of Kenyan Union of

Commercial Food Allied Worli t;sus Fralet Agencies
ipn

(Employment a 5’1-’ $ T of 2023)
[2023] @ LR) and S&cti ? the
A

to submit that the Appellant

E|‘ﬂof keeping the em

,"‘l... submittad ¥ that since thg
"

Emplo

statut esponsik Ak records®

48. Cou
=

regarding ¥dkes qF'JRDONS , I salary was not

ents’ claims

'I .
oS were not issues for

W\ppellant cannot raise

EReOgr 2P dat A& o _!-‘-o. the Respondents
were unfaig ol d ‘ i@ dated to order

'1 section 49(1)

and (4) of the
49. Counsel relfed u‘-
Beijing (E.A) Co. Ltd &3

on determining that the Respm

gBersus Avic Intl.
k|
\

kto submit that
y terminated
since they were not given the™ngs termination

notice by the Appellant in accorda

ARy s,

brovisions of
Section 35(1)(c)of the Employment" AY r"l.'h.,_:?.

ws that the
Respondents were entitled to comperskil .;'_';o month’s

o R
pay and the Learned Magistrate cannot 5 i

i for awarding

the same in the lower court judgmen et S

i | i
50. Counsel submitted that in regard ".1 ward of the

A,
Nordl¥s salary, it is

maximum statutory compensation for 1
trite law that the court has the mandate to award
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compensatory damages to an employee whose services have
been terminated unfairly.

51. Counsel submi edﬁ' thJ a ade as a
consequen f th g that the Resp ment
was uga@rmmated and the award was made |n

judicia cretion R trial court.
?"'f. t American

52. Coun@fM™geclied @nit ase of Mrac
5 R P o .
Bank of i’; a ¥ ekt O g is trite law that

terfere with that

Btrated by the Appellant

Q he law or that it

—"ﬂ:l g at a wrong

53. Counsel r_;%_-‘ O 4 oy T 3 41-' statutory
e WP

compensation for uq.% g ation was made

L |
squarely within the la " % Employment

Act and cannot be disturkg nt has not

demonstrated any ground to ce by this

Honourable court.

54. On the issue of whether the ."'-.’S-;:" ate erred in

awarding the Respondents salary - *“Il- r 2018 and

compensation for the untaken leavq da3 el submitted

that the Appellants witness during [ :I fhation stated

that he had not produced any proof pimants were

paid the September salary. 1
55. Counsel relied on section 74 of the Employment Act to

submit that the Appellant was required to tender employment
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records to demonstrate its assertion that the Respondents had

allegedly served their leave days use the Appellant bears

the statutory res ﬁ" kee @T ecords.
56. Counsel é;&i e Appellant } e its
statut en of submitting work records and evi @
annu%ve was @ ﬂsted to the Responde i@id/or pa®for

as requikESe inder

e ’
e of Commercial

57. Counsg ied O

'y
' nit that where an

;I
1L

Fogx

e ﬁ

- prEyve allegations by an

- It m - _.J.
., "’ ¢ ::. : .,I\.' 3 J. o~ .
employee ¢o Ol Ral=! gy : ‘evalld the court will

therefor'l""""!' N : .'* .

¥records, it gets to the

L. A

58. Counsel .-_H_ wac#ed and should
=t

be dismissed wit

ANALYSIS

59. The court has consi L adings and

submissions filed by the both partles proceeds to

analyse them as follows. It is now s@le
1%

the duty of

the first appellate court is to re-evd mdence in the

[
Bt
. . -

subordinate court both on points of la AL OEoNd come up

= "

with its own findings and conclusions as held

in Court of

Appeal for East Africa in Peters -vs- Sunday Post
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Limited [1958] EA 424. The appropriate standard of review

established in cases of -iifej Ulbg stated in three
complementa @_& 3 1’0
I F:rst on ﬁrst appeal, the Court is under a duty to reconsider

and re-evaluate the evidence on record and draw its own

conclusions;

ii. In reconsidering and re-evaluating the evidence, the first

appellate court must bear in mind and give due allowance to

the fact that the trial court had the advantage of seeing and
ehearing the witnesses testify before her; and

iii. It is not open to the first appellate court to review the
findings of a trial court simply because it would have reached

different results if it were hearing

13. In this case, tﬁ Reg

judgment was entered in f& S against the

the matter for the first time.

court was that

Respondent while finding that ' _ Blvas unfair in
terms of one-month salary in liedt npaid leave,
and NSSF,
gensation for
unfair termination with each party . 7t '.r costs of the

claim. The Appellant appeals on the whole of the Judgment
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fronting 12 grounds of appeal which this court will frame in

to two issues.

14 Thie Cﬁ@}h &r‘e Come up W|thl$ T{%t

hether the trial court erred by fin

pyment was

-o' Magistrate erred in
ftheir terminal dues.

Whether
termination of u
15. The Appellant *-m- b . " S Mihe Respondents
but the dispute is on . \ Bloyment. The
Appellant alleged that the ere: co from several
customers that deliveries were mi J,,. 2 '.L. pplies. They
ers and turn
!“‘ owever the
h hen. The 4%
=

Respondent who did not attend thtygcsriReting did not

had a meeting on 1% October, 2018
boys and the meeting ended‘-"d

Respondents never showed up '::i"‘

also show up to work.
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16. The Respondents on the other hand alleged that on the

said date of 1** October018 W old to pack and go
home as t e&iﬂeriﬂ&i%}f d they

WO I ed back but they were never called bé@
17. Tfét

ourt n
g
engadble

hat the parties o€ Lhad an oral

ay
" =

%

e Appellant to

;r
L]

e Appellant had a

he Respondents as the

&ction 74 of the

ing the claim

in favour of the :_v.- AR testify it was

clear where the Claimant®ag laimant can

give approval for one or twOFRtE gltify on their

behalf. Rule 9 of the Employmeht . h: ir Relations
for this

arrangement and it happened ig jtQ a8 This ground

therefore fails. 3% e,
Ii..-‘.
19. The courts have always held tfat fol#ermination to

pass fairness test there should be both substantive and
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procedural fairness. This court refers to the holding in Janet

Nyandiko versus K m ial Bank Limited

(2017) eK@ I! g T]’

20. @court is of the view that in as muc_@le
Re&dent h I duty under secliot, ¥ (5) of the

Iol;"'l'-'_:i nt A -:_ ‘. Bie @ihat te curred the trial

S

wdent illustrated that

e burden shifted to the

|i| o he termination

21. The FALNIEN N th Respondents
SR T N
absconded dutie s L SR Sober, 2018, The

e_g:-atio i
since no investigation report wagided

Appellant did not prove thg 5ing supplies

elied on the
defense of absconding of duties. & > 44(4) (a) of

the Employment Act 2007, abscon.gllld' an employee

constitutes gross misconduct a pc :" n employee

liable for summary dismissal. ;’!-" relied on the

o

defence of desertion that the Respondel fl no intention

of returning to the place of work.
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22. The Appellant had a duty under section 43 and 47(5)

of the act to jUStIfy he guﬂitermmatmn and
demonstra ould

@W
a|r termlnatlon under section 45 of tHf

as no v asons and the procee

Ie

ther oIIowed was

¥ well guided by the

Omwoyo Onchweri v

Bos e - -nt, Secondary
School JROI5]- = t-

ﬂq "-l._ ®
e

18. Desertio .."-'-"*" - -.‘ Sl e p/oyee leaves

employment with thé ‘; ~-3_1_;-o o .._l""-" formulating such

intention not to return after%geaving. tion may be
' ol

demonstrated by showing absehge “ef 7 jon from the

employee, duration of absence, impact and nature of

employee’s duties.

24, This court has in a number 'Q,l:tri WO unced itself

T

on issues of absconding of dutigs ployee with
recently the court in the casgbl ngglh v Digital
09 of 2023)

(Judgment)

Sanitation Services Limited (
[2024] KEELRC 917 (KLR) (18 Apri

holding as follows:-

=5 "
022
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17.First, an employee does not terminate his employment in a case of

alleged abscondment. When faced with an employee who fails to
attend work, the em yerIn;z:‘;t} Ut/ the employee to
render an ac %’ ct elSﬁ;?ﬁ Qfyee persists
and fa/ such directions, the employer is r u@

at/ng yment or summary dismissal throu é
knc% i{w

ddress of ployer.
,np_i under*pection. 18(5) (b) of the "'f > the employer
§ed to the Labour

-'.a. e th
9 . = ch office. Then, the
54/ Broperly end employment.

18.F

cannot

ice was issued to the

0.8 labour office

* ,:H{

pe ant did not

pe
s ddition, if the
Respondenfza ity AD
L -.._
mence R ¥ iplinary action
Q.dfr

Employment Act after they .""h],. '|y

demonstrate that

against the Respondents 41 of the

o report on
duty.
26. In Joseph Nzioka v Srf|1la-llE "t:e- gs Limited

[2017] eKLR Nduma J. observed § 1

“Dismissal on account of absconding ed by evidence

showing that reasonable attempt was made%e Conilet the employer

concerned and that a show cause letter was issued to such employee
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https://new.kenyalaw.org/akn/ke/act/2007/11

calling upon such employee to show cause why his services should not

be terminated on account of abscon
27 In thcﬁehc' e4t 5 T‘Zﬁ illustrate
S to

any ef ontacting the Respondent rm
th&y were BHldering terminating thejkgt |ces
abs Oelg lfied that the

% b
L
7‘ e ’ , _
A_.. . n SAGE O igrities discharged its
Il

the Respondents

__p,- giii@iegid not issue any

scdat ﬁ.’i 1.', also failed on

Respondents services un LS
Whether the trial learned
the Respondents their terminal d -':._'..
28. The trial court having found the tef

was justified in awarding damage'. .. < ination. On

the issue of the trial court ,]‘ .‘i shondents the

AN W oS excessive

maximum 12 months’ the Appellant

in the circumstances.
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29. This court as an appellate court can only interfere with such

discretion if there was T:roﬁ!b![ﬂzm matters leading to
erroneous ge | & }-‘ t{enya
Re r@& horlty & 2 others v Darasa Inv

Limi d (2018 {
The co il I |V @ ldiscretion unless it

R where the court

RS0 e matter and as a
L
be manifest from the case

wrong in the exercise of

n ds herein if it is

"1 M some matter
""i"ll_ 48
"I'.-

hence arri F""" PO N b5, 41 '- <7y .: urt notes that the
award of compensat® s, d] oW Court but the

court should be guided B ' : t out under
Section 49(4) of the Emplo. A arding the
damages herein. .
31. This court notes that the trlaJ.I ‘-[iL | to properly
justify the reasons for the maxi :__ A W- MEction as was

held in the Court of Appeal in I pad casting

O b

o

Corporation v Geofrey Wakio(2019)eKL that;
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[22] This Court has established the rule that an award of the maximum

12 months’ pay must be based on sound judicial principles. In Ol

Pejeta Ranching lelt 1 Dawd uhoro [2017]
eKLR this Court udge st fust/fy or

explain W is ent/tled to the maximum a#a tAaty the

exerC/ t/on st not be capricious or whimsical.

32. T ourt in

aware of the corSigllntions under

Bon the length of

;I
4

the 1 Respondent

. 3 on 2013 and the 4%

-

_ﬁq* cars, 8 years,5

F 1-. atlon in this

case oughtiEc=TNT Ce i e Tamens of service and the
,
i )us disciplinary

fact that the Respofiag

issues apart form the 1'% d a warning

letter in 2015 and the issue waSgbdived
33. This court will therefore t""-“l.'l;t.:'.- 2 trial court
discretion on the award and aW?a,'C.?','r -A..’I{:'.. spondent 10
months’ salary as compensatioI ;
Months salary as compensation

gespondent 7
R cspondent 4
-i."

months Salary as compensation and the 4th pondent one-

month Salary as compensation.
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34. The award of one-month salary pay in lieu of notice was
also justified after findi th nts were unfairly
termlnated@ R»L mg ion 36

%@onment Act. The Respondents were alé@a

of

|
to ry for {lefgnonth of Sept 8 since the
1 | - r
Appel .'f' witqesgiiaa i cd JEE-" 0 proof of the
15 the clg )| §SVE h it is clear ought to be
V ce {;

R 0Nt decision that
the RagBBmtE AT _ _‘.ﬁ ;. no evidence
was tende PP gl Pl -h . _-.""- their NSSF
deductions or anya# _ 'H"'u e exception of

section 35(6) of the Employag

36. The Appellant ought to prod u'l":‘ b = slip showing

the deductions of the statutory ob “ﬁ'."‘;,.
e b

L
Y lcourt agrees
* g

required by

section 20 of the act. Without a'q.}:I p

with the trial court however aft "-. e prayer for

service pay the court should e allowed for

computations of the statutory dues tG i nd NSSF. The

same should fail.
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37. On the claim for leave pay this court appreciates that it is

continuing injury Whld‘L jm ust file their suit
within 12 SS S ﬁs per
sec o' he Employment Act. This court not '@

empyment re n ship herein ended ip=€chaBber,2018 and

;I
L]

in 12 months

\ppeal in G4S Security

M%& 468 others

Regarding ‘a 'i"'-_. Pa_ s i o Ection 90 of the
Employment Act requ1 " elojm TN n 12 months next

after the cessation thereof. rmine when the

continuing injury ceased, for pufigg twelve month

period. In the absence of a definedgeriog, . udge erred in

concluding that the claims had no limit#&Q ther, upon the

= ; I|.‘
been filed within one year failing which it was t " ‘I:"'.v._
o

39. This court appreciates that |eaVE-.II'S I '\m ment for an
e O

employee under section 28 of tqg iy ent Act. The
bt
.

claimant’s dismissal, any claim based on a t:p ought to have

| |
=
-

o o 'l
section 74 ought to have produced recorQG

Appellant as the custodian of e ecords under

showing the

Respondents proceeded on leave. Failure to tender such
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evidence leads to the conclusion that the Respondents were

entitled to the said lea Thljl:Ugefore agrees with
the trial co@_ & O

he Appeal partially cce eé\'s
ol

':Ir.

’ n for unfair

S:-

0 nths Salary...Kshs

o

“"‘.-,':.t\_ hs 84,000/=
o "..

ii. he’ salary...Kshs
48,000/=
iv. 4™ Respondent’ 1%=.Mon
12,000/=

NSSF dues

e "y,
b. Prayer 4 of the computation o "‘."L :.
P + i

:a,'. Y

c. All the awards of the trial cqh 14

is disallowed.

d

d. Each party to bear the costs
41. It is so ordered.

Dated at Nairobi this 5th day of December 2025
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Delivered virtually this 5th day of December 2025

Abuodha Nelson Jorum

Cf P i
'o Presiding Judge-Appeals Divisio _6!
S A ,
| | i '
L % :'ﬂw
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