REPUBLIC OF KENYA
IN EMPLOYMENT AND LABOUR RELATIONS COURT

%@g{."‘ .......... APPELLANT,CLA.MANTO@

-VERSUS-

11 L -
BROOKSIDEs# DN ...
. .?‘.‘ '
i
(Ban appell £ram lthe - k Magistrate’s Court at
i : .
z b qite "ChrS0a 62 » SPM) delivered on 14"
I C

A

1. Through the Menigztacadhy Bt o -ZWF March, 2024
the Appellant .:.; i'_t?_ .. .__'. }"‘n of Honourable
Christine Asuna Okello SM .,_..__, ed ] b , 2024.

2. The Appeal was based on the grégds tha ;

i. The Learned Trial Magistrate, & 4..'; - ,-:u_ law and fact

loyment was

L8 ! ‘..:h
in declaring that the terminatid N |
re ﬁt

ii. The Learned Trial Magistrate" rE

W B
'I,'l-

ki/ue process.
Sand in law in

rightfully done and the proce

failing to consider the Apped m¥sions on the

process and procedure of a la .'E
iii. The Learned Trial Magistrate e A nd in fact by
failing to give or award any terminal eMployment dues

as dictated for by law.
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iv. The Learned Trial Magistrate erred in law by failing to

consider conventional authorities for similar cases.
3. The Appellant prayed tRthe A&)MFS ed, the entire
Judgement ag@ Lfa de ristine
Akello o rch,2024 be set aside and this )-%

court ased t assess the termination, gfgemplo

afresh -"..-

4. The App
:I'

- _E?"‘
peIIa s AL',!.,_ |

5T . ' angu & Co. Associates
jﬁi gt Q@S and on the issue
of whethg _‘_@E‘ ismissed from
employm Jompurt made an
error of law by=Ht '~"'" the Act take
precedence over t "‘;. < i :"-..,‘ an employment
contract. Counsel reliedh, B section jid (2) of the
Employment Act to submit tha a0 empl ontract sets
better terms and conditions “gpvEmNi employment
relationship than the Employment, Adjudicator
should enforce the better terms. :
6. Counsel submitted that the Honourab}g' "1“. by failing to

enforce the employment contract ad willingly

bound themselves to, which stated t -.. pYee was to be
warned by at least three warning _t SEmb cfore  being

dismissed from employment due to absenteei under clause

22(c) (v) and clause 22(d) (v) of the Employment contract.
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7. Counsel submitted that no evidence was tendered of any

written warning or a warning as sult of any absenteeism
without proper r re dgw@g lant. That
there was ale eco ence without Ju ﬂ? g the
trial o nary hearing. There was only record @
for tw tances. espondent s witness siliell they is

a verb ||L d fin ||

g in persop e Appellant

denied agreed—warning

lett, It without just cause

ng

b Nk Wdirr iRgs.were a breach and

Egt ‘ﬁh’ 1 Fe)atfloe Employment
e, £

contrary to

Act. That, #Metwad IF tters by the
- - R _|

Respondent }f-&_-_ e a o’ a.,. the grounolls

for dismissal were “'H.._ L ""-.; court erred in

disregarding this crucial*aspaa Sk of the . solely relying

on the issuance of the notice™ SRQW caulg

9. The issue of proper reason“eL: bse was seen
throughout the adjudication of the di? e [ ourt that the
Appellant was arrested and place'?:l "'{I:. ..- custody on

accusations of having committed a-.glri g_; ce. Counsel

further submitted that the Responge _';-: he court by

raising an argument that it determi et ppellant had
i | o

no just reason to be absent, as he was "'.‘;h‘._ stody”.

10. Counsel submitted that being in lawfulrcUstally as a ground
for dismissal in the Employment Act section 44(4) (f) involves

other additional factors, mainly the duration of absence must
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be more than 14 days. That the Appellant was placed on police
custody more than 24 hours whi harges were preferred
against him, he en t c@ bail for a

perlod less
11. mltted that the duration under Sectio Q]e

Act o days wg# t met, and the durgidifof dis

‘q(; s, this duratie l""'-* 8ss than what
oy T

| submitted that

EWithout the required

under ti

(E®oNtrac
kt P
is manda }rf i 1 e ve 3
’-Ei ‘5 ) " C ) .‘7 '."
by WY bkl 8 ' .
¥ was more than 7 days

-
"

ant=yvls absolved of

'.';-?' ': ithout court

attendance or a ‘I.r ion of 2 days

|l"
and then 4 days W 1[% . l(. LWETG "-__ ?1__.' e had a Flght to

be presumed innocent™ charge ' Bption of bail.

Therefore, he had a just reastg r’_ulrs al% as allowed
by the contract. g
13. Counsel submitted that the Ap -,‘.. s >d that the

:|...
reason for dismissal was never prove ,;,'h pspondent at
||
A

E“. 50(2) of the
ookside

the hearing and trial. Counsel reI| i

Constitution and the case of Ng ya
Dairy Limited (Employment and L& a%ions Appeal
E181 of 2024) [2025] KEELRC 298 bmit that the
Appellant was entitled to both substafftive Wlfd procedural
fairness provided for under section 45 of the Employment Act

before termination.
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14. Counsel submitted that the Appellant was released from

custody on 19/01/2021. ing to work, he was
|mmed|ately |ssu QT P l$ sion on his
0 rs

engagem Q loyee W|th|n 48 h fthe
notlce ness he responded to the notice b ﬁl
defen efore 48 rs his views would nQiid consi

The ApgigMant codid raise a clear
|
defence ;7; ress

exts

t.seek represen
i

ut the strain of
decisions on his

.
livee
f

entitled to all the

-.- 32 S ShC A L *-I"._.. L
rellefs pra gh‘ b el e ¥ thagial court made
an error byAlatineg tigk . _ ] 7“‘-__:_ itled to any of
the reliefs soyg : ohasin accordance
paid. That the

f.under section
| |

with law ano
Respondent never disch&gdeeits burdegh
45 of the act. | \

ao-Ligpt tholalgrounded on

16. Counsel on awards he submi

compensation for breach of the emp e “ act and lack

!
of due process. That the Appellant soug o nH ve orders for

'Lq. termination,

Compensation for Unpaid Overtime »F.'H BN for unpaid
house allowance, Service charge ang 5| fﬁ- ement as an

'I-

compensation/damages for wrongfuuéd'
1

employee. This was in addition to on€ ’ui_F_ lary in lieu of
phould not be

a notice to show cause why his v"'":.'-
terminated; Arrears due to underpayments of salary during his

employment and earned but not taken accrued leave days
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were also sought, not excluding a certificate of service which

could be read into further order relief as the Court may
deem just if he W stat}oi ' IS T
¥ that

17. Counsel @ |t was an erro
the d n that the termination was fair and t @
% ell#ht's

that t nal dueg been paid dlsquallﬁ BE App

other py&l a: Noti'a e.orders prayeg ‘ Bminged on the
y- S 4

determln ) of dueiEs '

ypbayment of terminal

Bllowing facts. Through-

.j_h_ progadp Q[SINL, Tl aRpduced documents
ewdencm W _ﬁf" process. The
documenigRife s Ii a7 13;} ted

to by

Slaimant. The
wented to by the

"
%

t

endorsement

employment conthat ‘ﬂ-

tand the show

Appellant with the partig N mg U IS

cause letter for absenteeisry ' led 3 pre dismissal

was acknowledged by the “Aprggant Enature. The
transcribed (not original hand WrTHgY . Disciplinary
hearing and minutes were deemed to o"'- Sl g ed by the
Appellant, by an annexed page W|th Emnat is from a

different handwritten document. H &lnal dues, or

terminal benefits were never ackn “khe Appellant

nor shown to be paid by the Respon the trial. The

same were never paid by the Respondent. 1

19. Counsel submitted that the payment of part of terminal
benefits cannot dispose of the House Allowance Arrears meant
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to be paid to the Appellant as an employee. The Respondent

did not deny that House Allo as never paid. The
Respondent inste H: App\e:;rtJST enquiring
not providing housi J Wed in

why the ﬁdj
Sect| e Employment Act. The Respond @
nd

|tem| pay statggm@ts that clearly showeghdlibwances

tabula .iq,*_o wagas #ement of the

=
wages i |i4- jed £b"L _ luded. The said
sal iy ™ OB NSd e separate from gross
.'E unledd Br the Labour Institutions

t__- g L gfuetr ethare was unfair or fair
termlnatlo

.. i oo
m i A

20. Couns - 1 .._\‘ |tted that the

: g &¥ould not stand

since the Appe an uvq;l Y% g e Ay criminal offence

e & & k|

Respondent’s g

wal.. discip™

~Tope any yé
as a permanent and pensionablégmpagoyee ;

and he had no histO#

Bes  since  his
| |

e retirement

employment in 2006 and he

21. Counsel relied on section 51 of e ent Act to
submit that if the Honourable Trial o"'-_;;i;_::'_.l_ wisdom and
knowledge held the Appellant could.not Lﬁl"{; ated, then it

had the discretion to compel the isp a- ertificate of

L -4 kthat the trial

n
=
L8
[

service as part of the prayers were

court would deem just. -
22. Counsel submitted that the Appellant pen g
proper reason for absenteeism. The Appellant could not have

fifustody was a

resisted arrest on the account of a denial of permission from
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the Respondent; these were unforeseeable force majeure

circumstances outS|de his co It was admitted the
Appellant was ne ed b

nswer for
the crime r@g owed to commu |cl? yone
throu @hone call. The letters from the pol @Ie
Respc%\t show #H#l no due process |n etention

underta ,r-;, No Cd rted leave fog

Fdy exceeding
24 hours bre cha i N0
the

i

estlgatlons and
he Appellant had

23. The Respo 5-*-?-&2 1 RS | 1.._. dvocates LLP

Advocates filed wr ”'ﬂﬂ; ‘;' "'"'-.. uly 2025 and on

the issue whether the te¥ation of :

& was rightfully
punsel relied
ed that the

warning not

done and the procedure fol ..«' due pM§
on section 41,43 and 45 of theGAcE gnd}

Respondent effected procedural fairmne A\ b '*-.
to get in conflict with the laws of ke -;1""'11 P Couse letter

o

dated 20™ January 2021, responsg .l( ause letter,

invitation to disciplinary hearing, igsua _H“ B termination

letter as opposed to a summary -:-,I_._x; Ié bnd payment
B,

of final dues in February 2021. ".:__

24. Counsel submitted that the procedure Was jW8 and fair and
that the Appellant demonstrated that a disciplinary hearing

was held.
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25. Counsel relied on Section 35 and 36 of the Employment Act

to submit that the Appellant was marily dismissed from
employment. The |nvok U&gﬂﬁq clause in

the appo t I term|nated the way

of not; @ é\

26. Cou sdl submit at the Appellant had g for 9 y™ars

from higEEm 0|nt qrﬂe er and qu onths’ notice
30 -.' ay

27.Co RSl Tt .-E_-: " _ F®nidos v Kinangop

h ' hip) (2019) eKLR to

byeway of invoking a

-I

as procedurally

'Ell
fair and j e .'* ':_
28.Counsel on sybstug i g J__“_,.___ - o “tha¥the employer
took into account W.)‘- ’a._ Ao U of absenteeism

caused by arrests on ac® ffences. That it
awful cause
section 45(2)

of the Employment Act to submit thogspe '.,._ employee’s

is settled law that absence™®

amounted to gross misconduct. €Quagel rei

d fair reason
oy ;-'

k| ey
conduct and compatibility is deemed ‘as .{k“

. I " L
under Section 45(2) of the Employme:[]llt-l % l.h“.
29. Counsel submitted that the provisior [ T Appointment
letter provided for termination of empio i ay of notice
B,
or payment in lieu of notice. The em( ":_-& lied with the

provisions of the contract upon payment in |u [ notice.
30. Counsel submitted that the Claimant introduced a new issue

that was not presented in the trial court where he alleges he
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was entitled to three warnings prior to termination of

employment. The issue was not d or argued in the trial
court and therefar. e rali U&j&.
11 the issue of I was

31. Counsel u@
listed arate ground for termination in the ap @
% out

=

letter is not redat|El to the ground of absgfaeism w

proper .'n;i_ on. Tihg . dismissed on

e A [lant
15 ppellan

account ¢f¥licee o oS SRR Lt absences

Alation & Allied

Workers. .UM 6R.Kallky ¢ ' 1 LR to submit

¥ - yre o .
2y arcourts will not
force parties ‘In a*pers® Bcontinue in such
k|
iy T b
relationship against the WilNpfane of k

33. Counsel also relied on Se -o.

49(4) (o9 Employment

Act to submit it is a common |laweEBkiREiple re should be

no order for specific performance 1|'.= ", for service
except in very exceptional C|rcumstan ‘t"n., ppellant had
not established any exceptional urcqﬁrrf % *._; warrant the
award of reinstatement back to empl@yh :

34. Counsel on the claim for overtime .:Ek. 3 Ckion 90 of the
Employment Act to submit that tl "'.’;_!,_ n period of
employment Claims is 3 years hence tie" Clal¥ for overtime

was time barred.
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35. Counsel submitted that the Appellant produced payslips for
January 2007, September 2012, ber 2020 which showed
that overtime was.gaid h i a

36. Counsel @ ohn Mulmg{% rta5|
Indu mited [2019] EKLR to submit that th d ’I'b
overt| hould be CIHluﬁc as it is a special dgkdalie claim™The

AppeII .u_l laim § ver lacked speg sel relied on
A

E =
the Geo F" Washagie hlley Agencies

: i_ﬂ"-

Lt ‘.‘
k hi ¥accepted overtime had

-..-J. .E' Al Yo gsi=,, Ippelstops the Appellant
N Sl Ty L g :

from claimj C @@ any claim for
=t

overtimesgalsontise Moy 4 b, [ﬁ. .

6, A
SE®gvertime was

'I . .
P& to claim overtime

37. Counsel
unsubstantiated, the Aj ‘ &L e any effort in
O sible, legally
justifiable, and factually cred¥s I e pay. That
it was humanly impossible to s without a
break. !
38. On the issue of whether the Appelllé“n g to an award
of house allowance, counsel submittellk WEYEMNe letter of
appointment produced showed thath B was paid a
gross salary which was inclusive of <-:-&-_,::. :
39. Counsel submitted that the pa ced by the
Respondent showed that the Appellant re - L ¥ consolidated
gross pay and that the Appellant did not establish a prevailing

grievance about the claimed house allowance while the
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contract of service subsisted which made the claim speculative

and afterthought.

40. On the issue of whgth th App({EU& f an award
ctio

of serV|ce 3 relied on Se the

Empl ct and the case of Hassanath @v
Vane%louse gt  Tbffees [2018] eKLR&SIsubmit

ers of N f# cluded from

mploy£EeEse \wh
employggegwho

l
;-i; ce pa

g

claiming
41. O E®ntitled to an award
of] X nsel relied on the case

Services Kenya

‘. _ﬂi’ that general
damages"" oo " nfalr/wrongful

termination of, r_,,_

42. On the issue of Whe&g Tii,r- ! ""._ AMWitled to an award
e | [ H

of Notice pay, counsel gloyer dutifully

pbruary 2021.

The claim of notice pay was“#raiforc JEEEEEtcd and no

processed and paid notice pafs

justification of the prayer has been m? ,,.- ,
43. On the issue of whether the Appellan"E -:'l."t.. to an award
T.t_ rt rightfully
O that there
were valid reasons for the termingiicicrcis Moyment, the
'l. [ ] El-ﬁ

of compensation, counsel submltted..‘It-h ’1.'*
5 .o 3

dismissed the claim for compensatig
Appellant responded to a show ca '_|_u attended a
disciplinary hearing, fair procedure was adopt¥ ¥Fand that the

termination complied with the contractual provision of payment
of notice pay.
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44. Counsel relied on among other cases, the case of Manuel
Anidos v Klnangop Wind Par Ud (In Receivership )
iha

[2019] eKLR to a te &y}w of notice is
valid and faj @h pensation is not
45. On tt% i%of whether the Appellant is entltled t

of Janugry 2021 sa Wk rrears and accrued le jays, colhsel

submit@™hat theq of Kshs. 8 F’f
s -

vas processed

and_paio "'; ebiia 2D #pellant had not

pro 7‘--._[1
oued = .

B cd leave. The Claim

Tof appeal, the

46.
record of appeal dmgglifr IS\ hoth parties
herein and observes that i . y R duty of the
first appellate court is to re-egalug gcnce in the
subordinate court both on points of Ig L% and come up
L8 L
_ . . -11-.,- .
with its own findings and conclusio '5.# in Gitobu

= ]
Imanyara & 2 others v Attorne Cjeneral [2016] eKLR,

the Court of Appeal stated that: -

“[Aln appeal to this Court from a trial by the High Court is by way of
retrial and the principles upon which this Court acts in such an appeal are
well settled. Briefly put, they are that this court must reconsider the

evidence, evaluate it itself and draw its own conclusions though it should
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always bear in mind that it has neither seen nor heard the witnesses and
should make due allowances in this respect”

47. In this case, § dgm} [(:’fIS court was a
declaratio @E ant’s terminati dent

ral and he was not entitled to an

|ng been termin lly. The court

costs to the

.. The Appellant appealed against the whole of the

, AL
udgment raising 4 grounds. :
b‘“‘ F 1 TR iR,

48. The court finds that the issues placed by the parties

Tonoe o M U R B

for determlnatlon in the appeal and |n the grounds could be

. W?;ti%g

the Appellant ™

finding that

procedurally

terminated.

b. Whether the trial % ed by not

awarding the Appellaly iHi' S Wal dues and
I ol "
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49. It was common ground that the Appellant was an

employee of the Respontfrj 2006 to January
2021 where tjfe™A ti S casual
E{e}rmng Kshs 5,500/= until he was%

emplo
30™ July,2012 ar‘ with a gross
.'. wihe oF SR S d yearly. That

he v. Arm . o I letter dated 26

permanent contra

A
g
salary of [NEfs

y , 2021 on charges of

o police custody
_.-ﬁ

|I'

50. It was ::,E';'J_-L_:r 3 AT L ch e Appellant’s
1‘:. : e A
. kK - L1

service was termindteg} W& VR, Was due to

. to 1%

absenteeism from 14% January 7, 2021 while

he was in police custody for seXti®d/atel e. Although

there was a letter stating that the App eared of the

I'-."

"l.
charges the girl having been found aQII OV/4 *" vt; it was clear

during the disciplinary hearing the Agp . # . pted that he

i

did not know the age of the girl, she ,3 an ID and the

parents were not aware. 1
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51. This court also notes that the Appellant was put to task to

explain about the re wsﬁrﬂﬁ tendance on 26
January, 2021 h ?}'@e was
closed T‘E}ourt also notes the Appellant’s letter @9
% |
/)

r, 2020

Septe ®re he was absent8 60" to 8

Peing on police

f¥ed and given a final

vities.

52 Di D e 3 -!-'u-'."'r'u ain arrested on
14" Januar§rpoe.] ‘ 1.'* 021, Although
i . ] : """\t"*-"ll
Fote NOEnne NG cc Tas required on
S - - I,
26" January, 2021 whtelinigahsThe CHENEEET I Cleared.

he stated tha e Wi
ﬁ

2. This court is awake to the% 'reme & e employers

must terminate the services of 1'5\1-'.3»*‘-. ir and valid

reasons as required by section 43 '@ *"* S ment Act. If

Sk
‘h g
the provisions of this section :is . NEUM cd to, the
P R

1
termination becomes unfair under sg .-'!

‘ A
31, (m'-; rden of proof

3. The court is further aware of the ra&
il

‘}

=
.k

Ll
/\

under section 47(5) of the act where the Api#lant ought to

illustrate that a termination which was unfair took place and

JUDGMENT APPEAL NO. E098 OF 2024




the Respondent had a duty to justify the reasons for the
termination. In this particigdar ca egcourt is not convinced
that the Apge %h]a(@d un S‘\ curred
befor%@(espondent could be called upon to Q@e

|

grounes of abserjteg
AFS

Machafl(g=} Isingh

m. Reliance is put ogwr - ltase of Pius

Guards

Jaron e to be followed

in mattg bak/lolS DELO T aadliglc 5‘& s:
“(5) For afry Ji -4._:',,._ ¥oent or wrongful
dismissal the }:y_& - ORI -'; " _' erm "'“' on of

employment or wroRQ Tt Mg/ rest on the

L |
employee, while the burt® LI the termination

of employment or wrongful dissgj k ployer.”
[Emphasis added]

So that, the appellant in this case 1.""'

ChilS: ur CSSSEENEE o, not only
ination was
hid will the

the reason or

that his services were terminated, but al.sh "m'.,

unfair or wrongful. Only when this foundatio
employer be called upon under section
reasons for the termination, and where the jfls to do so, the

termination shall be deemed to have begh he meaning of

LR
section 45.” . ]
15. We have carefully examined the testim® y t':-f_ ¥ pellant in

relation to the discharge of his evidential burden but we are afraid it
does not lay the necessary foundation to require the employer's

response under section 43.
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53. Absconding of duties under section 44(4) (a) of the Act is a

gross misconduct warrantt‘ mgsmssal when an
employee is a@ u é/) and
(d)(%'@we employment contract provided for

|
W would be dism bnt for seven

i (e Ap RSNt for 6 days

Bt b B¥ent while on police

g.
“ e 1_-L- e a burden of
"‘ I matters but

that of civil mEEteNElCEN: Gt e, N |es other words,

absentagism wherelq

would a reasonable el KEF: e W - ver, the Court

i“l.-fw |

reason for termination of an empayH

will not replace its subjectives utes a valid

with that of

the employer. Justice Professor OJwam : ". e of Kenya
o

Revenue Authority Vs Mengmya1I ' Q; rgani, Civil

Appeal No. 108 of 2009 as cited .,' A, ~' s National

Police Service Commission E * giel Chacha

II-|.

Chacha JR 36 of 2016 (2016) eKLR ob o 48 follows:

“There is ample authority that decision making bodies other than
courts and bodies whose procedures are laid down by statute are
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masters of their own procedures. Provided that they achieve the
degree of fairness appropriate to their tasks. It is for them to decide
how they will proceed”

55.  And the C@A a.[m,ch}: IBI{SN??\ of 2017,
Kenya uthority v Reuwel Waithak %2

othe%OlQ) e

Jated as follows:

-'"'*;_ proper 01t a Ledrtato expect tha gicr would have to
unde ii'-_ a neay \ I el inatio (s and seek proof
Reyong 3 b before it can take

T s of procedural fairness

W of proof is on a balance of
bt, and all the employer is

it "genuinely believed to
g hes ces..."

) L g
56. _ e (e gse of British

RN

Leyland UK tated:

g A
‘The correct test is: Wa3 3 W™ % bloyers to dismiss
him? If no reasonable e " Bd him, then the
dismissal was unfair, but if a%g ght reasonably

have dismissed him, the dismigsal fair. e remembered
that in all these cases there is a baye.of reaso B S, within which
an employer might reasonably h‘"’h onEEl another quite
reasonably take a different view. One WCRd g UNN onably dismiss

=

g o views may be
‘I'h";'. him, then the

L0

-_.*

the man. The other quite reasonably keep
quite reasonable. If it was quite reasonab
dismissal must be upheld as fair even_thg dresher employers
may not have dismissed him” ""Ih

57. Drawing from the above cited he Court is

4.

persuaded that there existed reasonal pon which a

- xSl
reasonable employer would consider terminatiOn of service as

commensurate to the infraction perpetrated by the employee,
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judges as humans presiding over the matter must not

substitute their own view feellg USS reasonable with
that of an em ab C{}
Thj @ t erefore agrees with the trial cour _@Vle

Respon nt had
.lr...
Appellan ‘- PrVicC s_

onable grounds minate the

59. oL, provided for under

!I-‘x'--. which is coached in

) "-1":.-_".=
| -ﬂi

# gnya Union of

"
i l "" Meru North

Farmer o1l
armers Sac LW,

-I'

301

Section 41 of the Empl
an employer fails to follo

Mory terms. Where

jions, whatever

outcome of the process is bound 8 e'uqfair a cted employee

has not been accorded a hearing™¥r=iha pid S their union

representative. ",
o
o

60. This court notes that the Appellant N g‘:“, h show cause

r

Ty
letter dated 20" January, 2021 whic ‘"h “' .L“" d but invited

the same date to a disciplinary hear % f8nuary, 2021.

q‘.:‘
e
':.-_Af filed at trial

o

That the minutes of the disciplinary hé

court despite the Appellant denying attending the hearing he

signed the minutes and he never proved that the signature was
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not his. He was advised to attend the hearing with a colleague

who he stated had not are T t:r quested for more
time if the t|m¢j l§
61l. earing the Appellant admitted that %

coIIeag%checkln A im while in custody_hwe ot send him

.l!...
to com

fMsors and the

;I
BEACtory as seen above

ary 2021 and paid his

S ulation of 28t
_#

62. This courtEthNileraych e o - r|a ourt that the
—_—_—

k|

Appellant’s terminat|"=' :'. mdural and this

ground of appeal fails.
Whether the trial court ersgi arding the
Appellant his terminal dues ane *" ght

63. The trial court having found that

nt was fairly

L
terminated was justified in not mpensation

. 3"-
however, there are terminal dues M an employee

regardless of a fair or unfair termination.
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64. The terminal dues paid to the Appellant of 28™
January,2021 were salarysgfor leave pay and
notice pay of 1 I—sﬁla Y. US an firmed

|s dues through the bank and that )‘C:)

d them. ﬁaugh the January 202 " slip showed

" s e ar ?‘f" not work the

5

paym

underst

the net pbg=as -0. 4
q i k. . B meJanuary pay.
. . any compensation for
having being
pllant was not
entitled to anjEeXN . ( ) : as the same
do not apply in unf3 :,I- ih: b he termination
was also fair. |
66. On the claim for overtime, unpglikigave g allowance
these could be claimed within 12 mont uing injuries
under section 90 of the Employmefq._1I N 'Lii. bpellant was
terminated in January 2021 but 5 dated 27%
July,2023 hence he could not claim % juries as they
were time barred. This position was em fBcd in among

other cases in the Recent Court of Appeal decision in The
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German School Society & another v Ohany & another

(Civil Appeal 325 H (Consolidated))
[2023] KECA :1' Sq‘f while

relyin @a ecisions the court had this to say:-

Normally {jage/ated c re/ated claim w:/ the ground of
» :
delay andige®es or {i NQL: i O X PO the said rule is

¢ L .
%: 2 R g. N ice related claim is

casegrela

-li.- ¥ wrg
con mumg S@

Ted even if there is a long
b the date on which the

T~ QORI IYCE ontipung wrong creates a
1-" 5 ) B Toxcalerpts reproduced
above and TR Y M : T iy % 0 work under the
same circumstances Wl EiC T, _"' mplained of was
of a continuing ,{'-"3&‘_ - g " Q agal injury which
assumes the nature o "ﬁ.‘ 1 12y s, C ""-..'l at the appellant’s

argument that the claims werk gontrary, the said

claims fall within the ambit of a &g mplated under

section 90
67. On the issue of relnstatemen mo
e *l-. :

«""'v hip as per

three years

",

'l-

since cessation of the employmen
r

provisions of Section 12(3)(vii) oif~,t Byment and

Labour Relations Court Act heggaiE 2llant is not

k]

o

entitled to the same. The Appé

not claim
January,2021 salary when it was covered for under the final

dues.
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68. The claim for service pay was not merited since the

Appellant was a member ol[\;(:F}\us n scheme which is
an exception L@
69. ot the Appeal is found unm%

hereb ismisse h costs to the Re

70. It is rder

i !
Dated at Nairobi this 5th day of December, 2025

Delivered virtually this 5th day of December, 2025

Abuodha Nelson Jorum
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