REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT BOMET

CIVIL APPEAL NO. EO019 OF 2024

PATRICK BARTORE KEMBOI & CHEPKIRUI KA (suing as
the Legal Representatives of the estate
Moses Kiplangat Bartore

APPELLANTS

CHERUIYOT

theyJudgment of Resident Magistrate,

agistrate’s Court at Bomet, Civil Suit Number

JUDGEMENT
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1. The Appellants (then Plaintiffs) as the Legal Representatives
and of the deceased Moses Kiplangat Bartore, sued the
Appellant (then Defendant) for general and special damages

that arose from an accident which occurred on 25% July

2020.
2. The Respondent did not enter
interlocutory Judgement was en

trial court conducted a for

3.In its Judgemen 024, the trial court

ting that they had not

e Judgment of the trial court, the
Memorandum of Appeal dated 17%

ealing against the whole Judgement.

. My duty as the 1st appellate court is to re-evaluate and re-

examine the evidence in the trial court and come to my own
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findings and conclusions, but in doing so, to have in mind

that | neither heard nor saw the witnesses testify.

6. | hereby proceed to summarise the case in the trial court and

the parties’ respective submissions in the pre Appeal.

The Plaintiffs’/Appellants’ case.

7. Through their Amended Plaint da
Appellants stated that the

was involved in an acci to
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9. The Appellants prayed for special and general damages
against the Appellant under the Fatal Accidents Act and the

Law Reform Act.

10. Through their written submissions dated November

Kenya Power & Li nited (Civil

Appeal No. 2 e trial court

misapprehended {the case

en it re-opened the

issue of liabi

11. | hav roug d carefully considered the Record of
ellant’s written submissions dated 14™
The only issue that | have sieved for my

bn was whether the trial court erred when

g the Appellants’ suit.
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12. In regards to liability, | agree with the Appellants that once
interlocutory Judgement had been entered against the
Respondent, the issue of liability was settled. In the case of

Kioko (Suing as the Legal Representative of the

Estate of Late James Mutunga) Mwaniki

[2025] KEHC 16779 (KLR), the cour

V. Kenya Power &

, Civil Appeal No.215 of

e appellant had requested for it, it became
andatory upon the court to enter

interlocutory
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judgment and for the appellant to set down
the suit for assessment of damages. Having
entered interlocutory judgment, it was not

open once again for the same court in the

instant case to state that the ellant had
not proved liability

against the respon

ility and was unassailable.
nl terlocutory with regard to the
q tum of damages”

In Njuguna \" Thumari

1C 26934 (KLR), the court held: -

“The Respondent is held 100% liable on account

of the interlocutory judgment.”
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14. Flowing from the above, it is my finding that the Respondent

was 100% liable.

Quantum

15. The trial court did not make an award un

pain and
suffering but gave an award of Kshs 20
expectation of life. Having foun
causing the accident, the be awarded
quantum. In regard to t ' i and loss of
uriuki & another v
(Suing as the Legal

e of the late Robert

nerally accepted principle therefore is
ery nominal damages will be awarded on
two heads of damages if the death
followed immediately after the accident. The

conventional award for loss of expectation of life
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is Kshs 100,000 while for pain and suffering the
awards range from Kshs 10,000 to Kshs 100,000
with higher damages being awarded if the pain

and suffering was prolonged before death”.

minimal pain bef
Kshs 50,000/= fo

of Kshs 200,0

head, of loss of dependency, Section 4 of the
atal Accidents Act provides as follows: -
ion brought by virtue of the provisions of
this act shall be for the benefit of the wife, husband,

parents and the child if the person, whose death so
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caused and shall , subject to the provisions of section
7, be brought by and in the name of the executor or
administrator of the person deceased, and in every

such action the court may award such damages as it

amongst those

its judgment s

18. Under awarded Kshs 1,000,000/=.
ted that the deceased operated an
earned him approximately Kshs

Bartore (PW1) reiterated the same in his

that there was no proof of income from the testimony and
exhibits that the Appellants produced in court. With that in

mind, | find that the safest way to make an award under this
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head where there is no ascertainable proof of income would

be to go the global sum way.

19. In determining the award under this head, | have considered,

r funeral expenses and
| have looked at the record
r the funeral expenses among

oduced as P. Exh 7. There was no

ard is translated as follows: -

Pain and suffering Kshs 50,000/=
Loss of expectation of life Kshs 200,000/=
Loss of dependency Kshs 1,500,000/=
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Add special damages Kshs 26,000/=
Total Kshs 1,776,000/=

22. In the end, the Appeal dated 17™ August 2024 is allowed.

Each party shall bear their costs in the App

Judgement delivered, dated and signe

day of December, 2025.
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