REPUBLIC OF KENYA

IN THE EMPLOYMENT AND LABOUR RELATIONS COURT AT NAIROBI

ELRC APPEAL NO. 312 OF 2025

SIMION SHIJENJE LITALL ..o

APPELLANT/APPLICANT

-VERSUS-

SEKURA INTERNATIONAL LIMIT

RESPONDENT

CORAM
Before Lady Justice JW

C/A Otieno

Sections 1A,1B and 3A of the Civil Procedure Act seeking for the following reliefs-
A. An order does issue extending time within which the Appellant may file the

Memorandum of Appeal herein.
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B. An order be and is hereby made that the Memorandum of Appeal filed on 10th

September 2025 be deemed to have been properly filed within time.

C. Costs of this application be provided for.

D. This Honourable Court be pleased to grant such further or other relief as it

may deem just.

2. Grounds of the application

i. THAT the Applicant being dissati and decree intends to

Appeal against the whole judg ARK ORLANDO

(PM) 20/6/2025.

ii. THAT the time allow

slication for leave to file appeal out of time was merited.

3. The application was supported by the affidavit of the applicant sworn on the 11
September 2025 where he annexed a copy pf the impugned judgment, copy of his draft
memorandum of appeal , a copy of a picture indicating the office of the advocate was

involuntary closed for rent distress within the time of filing the appeal and a copy of a
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letter requesting for typed proceedings. The applicant, vide his advocate Onenga
Clement Omongo, filed a further supplementary affidavit sworn on the 12" October 2025

in response to the replying affidavit of the respondent.

4.  The application was opposed by the respondent sworn by Sophia Muriithi on the 8"

October 2025 as follows-

5.  THAT the allegations made by the Applicant’s
that his office was shut down by his lan ntended to mislead this
Honourable Court and to unjustifiab ong i ere concluded over

three (3) months ago.

closure at any

alle

7. THAT 1

ga further states that the alleged office closure was sudden and
unexpected, yet he ought to have reasonably known of his law firm’s rent arrears and

taken appropriate measures to prepare for such an occurrence, hence the excuse is neither

credible nor reasonable.

Ruling in ELRCA NO E312 OF 2025 Page 3|13



8. THAT without prejudice to the foregoing, even if this Honourable Court were to indulge
the Applicant’s insufficiently evidenced claim of office closure, it is worth noting that on
1 st July, 2025, as evidenced on the Court Tracking System (CTS), OCO Law filed a
Consent on Change of Advocates. (See Annexure SM1 — a copy of a screen capture of the

CTS platform)

Annexure SM2 — a copy of email

Respondent’s advocates)

10. in good faith as they allege, the
ied with service of their Memorandum
11. advocates on record, which advice I believe to be true, that

judgment on to the said Notice of Change of Advocates, and at no point
thereafter did they attempt to contact my advocates to inform them of an intended appeal

or any alleged disruption to their office operations.
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12. THAT Mr. Onenga claims in his sworn affidavit that the Memorandum of Appeal was
ready for filing on 1st July, 2025, yet fails to provide any justification as to why the same

was not filed on that very date before his office was allegedly closed on 2nd July, 2025.

13. THAT as evidenced in annexures SM1 and SM2, Mr. Onenga was evidently able to file

and serve a Consent on Change of Advocates on 1st J 2025, which clearly

demonstrates that he had full access to his electroni i the CTS e-filing
platform on that date, yet he failed to file the said Merr

alleges was ready for filing on 1st July, 2025.

14. THAT in a further attempt to misleadthi he Applicant and Mr.

when in fact'it v ] th September, 2025 as evidenced on the CTS
platfg
15. THA

have been advised by my advocates on record, which advice I verily believe to

be true, tha quest for typed proceedings further cannot be deemed as duly filed
because it was lodged on 10th September, 2025 by Omongo Gatune Advocates,
notwithstanding that a Consent for Change of Advocates had already been filed by OCO

Law on 1st July, 2025, rendering OCO Law as the advocates on record for the Applicant.
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16. THAT further to the above, Mr. Onenga depones that his office reopened in the first week

of September, 2025, and therefore, if indeed the Memorandum of Appeal had been ready

for filing on 1st July, 2025 as he claims, he has not given any plausible explanation as to

why he waited another ten (10) days to file the same.

17. THAT in paragraph 9 of his Supporting Affidavit, the Applicant further attempts to

was

18. THAT the Applicant has not even atte

he made any effort to follow

when the filing of the

19. THAT I am

20. THAT I am advised by my advocates on record, which advice I verily believe to be true,
that the intended appeal does not raise any arguable grounds, lacks merit, has no
reasonable chances of success, and there exists no compelling reasons to warrant the grant

of leave as sought by the Applicant.
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21. THAT that the Learned Magistrate in the trial Court delivered a well-reasoned Judgment
based on the evidence adduced before him, having meticulously evaluated the pleadings,
documentary evidence, and further applying guiding case law and established legal

principles.

22. THAT it would be grossly unjust and contrary to the pri

administration of justice.

23. THAT litigation must come
finality to court pro
Claimant’s Appli
Respondent
lega

24, THA light of theforegoing, I am advised by my advocates on record, which advice I

1e and sound, that the Applicant has not met the threshold to warrant

verily believ

this Honourable Court to grant its discretion and grant the orders sought on grounds:

a. That no plausible explanation has been rendered by the Applicant to reasonably justify the

inordinate delay of eighty (80) days in filing the Memorandum of Appeal.
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b. That despite claiming to have the Memorandum of Appeal ready for filing on 1st July, 2025,
the Applicant’s advocates on that same date filed only a Notice of Change of Advocates
but failed to file the said Memorandum of Appeal, giving no justifiable reason

whatsoever.

c. That the intended Appeal lacks merit as it does not raise any arguable grounds after the

delivery of a fair judgement by the trial Magistrate with a reasonable award granted to the

Applicant.

d. That prolonging a matter that was concluded over
prejudicial to the Respondent who stan:

expend significant time and administ

grant of the © ought in the Application as the Application does not satisfy the
conditions and guiding principles to warrant the exercise of this Court’s discretion to the

Applicant’s advantage.
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26. THAT ultimately, the instant Application is improper, ill-conceived, lacks merit and
constitutes a clear abuse of the Court process and as a result I respectfully urge this
Honourable Court to dismiss the Applicant’s Application with costs for being frivolous,

vexatious and an abuse of the Court process.

Decision

28. Section 79G of th

that;

al may be admitted out of time if the appellant satisfies the court

that he had goe sufficient cause for not filing the appeal in time.”

30. The foregoing law means that the threshold which the Intended Appellant ought to meet

is that they must satisfy the Court that they had a good and sufficient cause for failing to
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file the appeal in time; and they must show that the justice of the case favours the

extension of time.

31. The Supreme Court in the case of Nicholas Kiptoo Arap Korir Salat vs The Independent
Electoral and Boundaries Commission & OTHERS [2014] eKLR, considered at length

and re — stated the principles which should guide a Court considering an application for

leave to extend time. It stated: -
“From the above caselaw, it is clear that the discr
unfettered. It is incumbent upon the applicant to e i in making
the application for extension and whethe g circumstances that
can enable the Court to exercise its dis
This being the first ca pon to consider the principles for
extension of time

e under-lying principles that a Court

should consid

b) eeks for extension of time has the burden of laying a basis to the
satisfaction of the court
c)  Whether the court should exercise the discretion to extend time, is a consideration

to be made on a case to case basis;
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d)  Whether there is a reasonable reason for the delay. The delay should be explained
to the satisfaction of the Court;

e)  Whether there will be any prejudice suffered by the respondents if the extension is
granted;

f)  Whether the application has been brought without undue delay; and

g)  Whether in certain cases, like election petitions, p interest should be a

consideration for extending time.”

32. In Kenya Ports Authori

some explanation for it oth
material before the si
the periods of de
33. I ha bmissions by the parties and will consider the
e Court in the Nicholas Salat case (supra) in relation to this
esent case is approximately 80 days. The reason advanced for the
delay is the'e the advocates’ office on account of rent distress within the period
of filing the appeal. The applicant ought not be locked out of the appeal court on the
basis of a mistake or a misfortune of his advocate. The court was persuaded that a good

and sufficient reason for the delay was advanced. The court finds that this case makes a

good reason for the extension of time to file an appeal and in the overall ends of justice.

Ruling in ELRCA NO E312 OF 2025 Page 11|13



An arguable point of law has been raised in the draft memorandum of appeal, of which

this court is obliged to give an opportunity to the applicant to argue for determination.

34. The next question that I must consider is whether the Respondent will suffer prejudice if
the Intended Appellant is granted leave to file their appeal out of time. I find that they will

not, as they will be granted ample opportunity to defend the ap

35. In the upshot the application is allowed with costs awe

Court Deputy Registrar on the 20" Janu

record of appeal.

36. It is so Ordered.

DATED, SIGNE ELIV D IN OPEN COURT AT NAIROBI THIS 10™

DAY

J.W. KELI,
JUDGE.

IN THE PRESENCE OF:

Court Assistant: Otieno

Applicant- Absent

Respondent- Ms Bisher
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