REPUBLIC OF KENYA

IN THE EMPL.OYMENT & LABOUR REL.ATIONS COURT AT NAIROBI

APPEAL NUMBER FE136 OF 2025

PETERJOHN KELIL........cccoooiiiiiiiiiciciccicscciccecsncencseeseeneen . APPELLANT

-VERSUS
SHORE TO SHORE LOGISTICS LIMITED.......cccccovviiiiiiniiniiiiens Sitb vt e

MARTAH WANJIRU NJERI. ..ot it

(Being an Appeal from the Judg

delivered on 15" April 2 n Nairobi

CORAM
Before Lady Justi i
C/A Otieng

JUDGMENT
1. The Appella  dissatisfied with the Judgment and Decree of the Hon. T. M.
Orlando (PM) on 15th April 2025 in Nairobi MCELRC E1860 of 2022 between the

parties filed a Memorandum of Appeal dated the 25 April 2025 seeking the following orders: -

a) This appeal be allowed.
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(b)The Judgment of Hon. Tom Mark Orlando (PM) in MCELRC Case No. E1860
0f2022- Peter John Keli - versus- Shore to Shore Logistics & Martha Wanjiru
Njeri be reversed and/or set aside and be substituted with Orders for:

i. An order declaring the Appellant's employment was unfairly and unlawfully

terminated

ii. An order that the Respondents pay the Appellant one th salary in lieu of
notice in the sum of Kshs. 21,162/-

iii. An order that the Respondent pay the Claimant

(c) Costs of this Appeal together with interes d to the Appellant as against

the Respondents.

GROUNDS OF THE A¥

2. The Ho : - and fact in holding that the Claimant did not prove that
his employ ‘ nd unfairly terminated and in so doing:

a) Disregarded the € e tendered by the Claimant in form of a message from the 2nd

Respondent to the claimant expressly stating "Peter usikuje kazi tena, nitakupigia after two

months" which is reasonably construed to mean “Peter, do not come to work anymore, I will

call you after two months".
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b) Disregarded the fact that burden of proof shifted to the Respondent to prove that the message by
the 2" Respondent to the Claimant; “Peter usikuje kazi tena, nitakupigia after two months" did

not amount to termination of the Appellant/Claimant's employment.

c) In any event and without prejudice to the foregoing, if the learned magistrate was to make a

finding that the 2nd Respondent's message did not amount to termin it ought to recognize
that the said message to the Appellant/Claimant was ambigua ht be construed
against the 2nd Respondent in accordance with the contra profere
aimant constructively

3. The Honourable Magistrate erred in law and in

resigned from work and in so doing:

a) Failed to keenly evaluate i ea of the 2™ Respondent's message to

the Appellant/Claim kuje kazi tena, nitakupigia after two

b) Disreg : spondents did not discharge the burden of proof that the subject

ermination of the Appellant/Claimant's employment.

c) Disregarded the fact that following issuance of the message on 16" August 2022 to the

Claimant, the Respondents stopped paying the Claimant's salary.
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d) Disregarded the fact that the 2" Respondent did not tender any evidence in court confirming
that it called the Appellant/Claimant back to work after the two months had lapsed.

4. The Honourable Magistrate while making a finding that the Claimant constructively resigned by

issuing the demand letter to the Respondent disregarded the fact that the Respondents did not

respond to the Appellant/Claimant's demand letter clarifying to the Claimant that it had in fact

not terminated Claimant's employment.

5. The Honourable Magistrate erred in law and fact in holdi

b) Disregarded the

that it called the Ap

the Claimant volu y refused to go back to work.

d) Disregarded the provisions of Section 74 of Employment Act which mandatorily requires the

employer to keep employee records including any letters issued to its employees.
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e) Disregarded the fact that the Respondents did not respond to the Appellant/Claimant's demand
letter clarifying to the claimant that it had not terminated his employment.

6. Without prejudice, the Honourable Magistrate erred in law and fact in holding that the evidence

tendered by the Claimant to support the claim that his employment was unfairly terminated was

not corroborated and in so doing failed to appreciate that the issues pleaded in (1), (2), (3) and

(4) cumulatively amount to circumstantial evidence that leads conclusion that the

Claimant's employment was unfairly and unlawfully terminat

7. Having failed to appreciate and/or take into account the 1 3), and (4)

above, the Honourable Magistrate erred in i a finding that the

Claimant's employment was not unfairly ter ed.

BACKGROUND TO THE A

dent vide a memorandum of claim dated

ployment was unfairly and unlawfully terminated

the Respondents with an order that the Respondents pay the

i. One month’s salary in lieu of notice Kshs. 21,162.00
ii. 12 (twelve) months’ salary for unfair

termination of employment Kshs. 253,944.00
iii. Leave pay for period worked being 6 years Kshs. 102,554.00

Total Kshs.377,660.00
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1.

2.

3.

e) Costs of this suit.
f) Any other relief this Honourable court may deem fit and just to grant.

ages 9-12 of Appellant’s ROA dated 16" June 2025).
pag pp

The Claimant filed his list of witnesses dated 26" October 2022; witness statement of even date;

and list of documents of even date with the bundle of documents at d (see pages 15-27 of

ROA).

The claim was opposed by the Respondents who entered a tatement of
response dated 24" July 2023 (pages 33-34, also filed a witness

statement of MARTHA WANJIRU NJERI, d R ist of witnesses dated 3™

August 2023 (pages 43-46 of RO

To counter the Resp 0 e Claimant/Appellant filed a reply dated
22" August 2023 y He also filed a further witness statement and a further

list of d en de nd a (pages 51-61 of ROA).

in the case, relied ed witness statement and further witness statement as his evidence in
chief, produced his documents as exhibits, and was cross-examined by counsel for the

Respondents Mr. Chebon (pages 146-147 of ROA).
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5. The Respondents’ case was heard on the same day with the Respondents calling one (1) witness,
the 2" Respondent, to testify on their behalf. She relied on her filed witness statement as her

evidence in chief. She was cross-examined by counsel for the claimant Ms. Soi (pages 147-148

of ROA).

6. The parties took directions on filing of written submissions after the hear

7. The Trial Magistrate Court delivered its judgment o

Appellant’s claim in its entirety, with an order

pages 142-144 of Appellant’s ROA).

DETERMINATION

8. The appeal was canvassed parties ccomplied.

Issues for determinatio

25, the Appellant identified the following issues for

ate erred in law and fact in holding that the Claimant did not prove
that his employme as unlawfully and unfairly terminated.

ii. Whether the learned magistrate erred in law and in fact in holding that the Claimant

constructively resigned from work & refused to go back to work after 60 days.
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iii. Whether the learned magistrate erred in law and fact in holding that the evidence tendered by
the Claimant to support the claim that his employment was unfairly terminated was not
corroborated.

iv. Whether the Appellant is entitled to the reliefs sought in the Memorandum of Appeal.

10. The Respondent identified the following issues for determination in submissions dated 1*

October 2025:

the

ii. i in finding that the

1il. eq i ed in law/and in fact in concluding that the evidence

11. The court on perusa grounds of appeal, finds the issue for determination in the appeal

were-
a) Whether the erred in finding the appellant constructively resigned from

employment.

b) Whether the appellant was entitled to the relief sought in the claim.
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Whether the trial court erred in finding the appellant constructively resigned from

employment.

Appellant’s submissions

12. The Appellant humbly submits that the learned magistrate erred in law and in fact in holding

that the Appellant did not prove that his employment was unlawfully and unfairly terminated

and in so doing the following cumulative facts: (a) Disregarded the ence tendered by the
Appellant in form of a message from the 2nd Respondent ¢

“Peter usikuje kazi tena, nitakupigia after two months”

the 2nd Respondent to the Claimant; “Peter usikuje kazi tena,
nitakupigia a hs” did not amount to termination of the Appellant/Claimant’s
employment. Such evidence would be in the form of any other communication i.e a letter or
message informing the Appellant that his employment had not been terminated and or asking
him to go back to work at the lapse of two months; or proof that the Respondents continued

paying the Appellant salary following that message. It is noteworthy that even after issuance
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of the Demand letter by the Appellant to the Respondents, the Respondents’ failed to
respond/clarify to the Appellant that in fact his employment had not been terminated. (Refer to
the Demand at page 26 of the Record of Appeal).A keen look at the Respondent’s statement of
response discloses an attempt by the Respondent to disguise the said message as a formal

communication purporting to send the Appellant on a “...two months period leave to enable

the company conduct investigations into his unbecoming conduet® This is clearly an

eed his employment had been terminated. It

this fact but they failed to do so. The Appellant

justification. The burden under Sections 43, 47(5), and 74 remained entirely undischarged.
The words used, “usikuje kazi tena”, together with halting of the Appellant’s salary, were
unequivocal and conveyed a clear intent to sever the employment relationship. We place

reliance in the case of Joseph Aleper & Another v Lodwar Water and Sanitation Co. Ltd
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[2015] eKLR, where the court found that stoppage of salary and exclusion from the workplace
amount to termination. The present case falls squarely within this reasoning: the Appellant was
barred from reporting to work, and his salary was stopped, leaving no doubt that the
employment relationship was severed. The Employment Act prescribes a two-pronged test for

lawful termination: (a) Substantive fairness under Sections 43 and 45, requiring the employer

mandates a fair hearing before dismissal. This procedural sa

statutory imperative. The Court of Appeal in Kenya

hearing, and no employment rec

Appellant from work, halti

an only lead to one conclusion that indeed the Appellant’s
employment V f and unfairly terminated and we urge this Honorable court to find
as much. The trial court’s finding to the contrary was a misapplication of the law. It
improperly shifted the burden to the Appellant, contrary to the statutory framework and
binding precedent. This constituted a serious misdirection in both law and fact, warranting

appellate intervention. We invite this Honourable court to be guided by the decision of the
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Court of Appeal in Peter M. Kariuki v Attorney General [2014] eKLR where the court stated
as follows regarding the role of the first appellate court that: “We have also, as we are duty
bound to do as a first appellate court, to reconsider the evidence adduced before the trial court
and revaluate it to draw our own independent conclusions and to satisfy ourselves that the

conclusions reached by the trial judge are consistent with the evidence.”

13. ISSUE 2: Whether the learned magistrate erred in law and in

constructively resigned from work and refused to

Claimant, the Respondents stopped paying the Claimant’s salary; (d) The only explanation

tendered by the Respondent as explanation for the impugned message was that it was as a
formal communication purporting to send the Appellant on a “...two months period leave to

enable the company conduct investigations into his unbecoming conduct.” This is clearly an

JUDGMENT IN NAIROBI ELRCA NO. E136 OF 2025 Page 12|27



afterthought as nothing could have been easier than clarifying that in the said text message or
even after the Appellant issued a Demand letter. The court will further note that there was no
report of the purported investigation. (e) The learned magistrate while making a finding that
the Claimant constructively resigned and refused to go back to work after 60 days, disregarded

the fact that the Respondent did not tender any evidence either in the form of a warning letter,

notice to show cause, Notice of termination issued to the claima at all the Claimant
voluntarily refused to go back to work as alleged; The le i hile making a

finding that the Claimant constructively resigned

Respondent disregarded the fact that the Respo

Learned Magistrate should have i i ion 1 iding the case before him. The
learned magistrates findi ly resigned is not only factually

flawed but also a fai i he Respondents accountable for their

ambiguous e Appellant’s rights. Throughout the

the court stated as follows regarding the role of the first appellate court that: “We have also, as
we are duty bound to do as a first appellate court, to reconsider the evidence adduced before
the trial court and revaluate it to draw our own independent conclusions and to satisfy

ourselves that the conclusions reached by the trial judge are consistent with the evidence.”
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Further that the court be guided by the decision in Mursal & another v Manese (suing as the
legal administrator of Dalphine Kanini Manesa) (Civil Appeal E20 of 2021) [2022] KEHC
282 (KLR) (6 April 2022) (Judgment) affirmed the decision of the court in Selle & another v
Associated Motor Boat Co. Ltd.& others and in Peters v Sunday Post Limited where it was

stated that: “A first appellate court is mandated to re-evaluate the evidence before the trial

court as well as the judgment and arrive at its own independent judg on whether or not to

(4

burden of proof: - “... with regard to termination of employment, section 47(5) of the Act
places the burden to prove unfair termination of employment upon the employee and the

burden to justify the termination of employment on the employer pursuant to section 43 of the

Act. The employee must therefore adduce prima facie evidence that tends to show that his
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employment was not terminated for a valid reason and that the employer did not follow a fair
procedure in terminating his employment. Once the employee presents prima facie evidence to
that effect, the burden shifts to the employer to rebut that evidence by demonstrating that
he/she had a valid reason to terminate the employment and that in effecting the termination, a

fair procedure was followed.’’ It was the duty of the Appellant to prove his case on a balance

of probabilities, as whosoever desires any Court to give judgment o any legal right or
liability dependent on the existence of facts which he asserts

Further, the trial Court, having carefully considered t

lower the evidentiary bar to the

Section 107 of the Eviden

Indeed, as held in The National Bank of Commerce Ltd v Nabro Ltd & Anor [2008] eKLR 1

EA 432, the contra proferentum rule is only applicable in cases of ambiguity or where other
rules of construction have failed.”The text message in question cannot be interpreted in favour

of the Appellant, as its terms were clear and unambiguous, and since other established rules of
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construction have not failed, the contra proferentum rule cannot properly be invoked to distort
the plain and evident intention of the parties as conveyed by the words used. Notably, the
result of such construction is that the message cannot reasonably be construed as an
unequivocal termination of employment. That the 1st & 2nd Respondent herein asserts that
the learned Magistrate correctly held that the Appellant had constructively resigned from his

employment by voluntarily failing to resume work after the lapse of s. The Respondents

suspension from employment” as: - ‘The temporary withdrawal

from employment, as distinguished from permanent severance’ That the Courts have
previously dealt with similar circumstances and affirmed that an employee may be placed on
temporary suspension, subject to recall for further disciplinary action or other administrative

procedures. This position was clearly articulated in Mary Chemweno Kiptui v Kenya Pipeline
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Company Limited (2014) eKLR, where the Court stated: —37. A suspension, therefore, is
ultimately a right due to an employer who on reasonable grounds, suspects an employee to
have been involved in misconduct, of poor performance or physical incapacity and wishes to
remove such an employee from the work place to enable further investigation without

subjecting the employee to further commission of more acts of misconduct, underperformance

lapse of the two-month suspensi

neither denied nor adduc

consistent testimony to back them up, cannot meet the standard of proof required to establish
unfair termination on a balance of probabilities. Since the Appellant failed to provide such
supporting evidence, the trial Court was fully justified in treating his testimony as weak and

unreliable. Section 107 of the Evidence Act makes it clear that the party who alleges must
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prove, and to decide otherwise would wrongly reduce the standard of proof to a level where

mere claims are treated as facts.

Decision

9. The grounds of appeal were —

a. The Honourable Magistrate erred in law and fact in holding that laimant did not prove

that his employment was unlawfully and unfairly terminat

Respondent to the claimant expressly statin ikuj i nitakupigia after two
months" which is reasonably construed to o work anymore, I will

call you after two months".

c. Disregarded the fe i e Respondent to prove that the message
er usikuje kazi tena, nitakupigia after two

mont i inati the Appellant/Claimant's employment.

d. In any t prejudice to the foregoing, if the learned magistrate was to make a
finding that the espondent's message did not amount to termination, it ought to
recognize that the said message to the Appellant/Claimant was ambiguous and as such ought

be construed against the 2nd Respondent in accordance with the contra proferentem rule.
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e. The Honourable Magistrate erred in law and in fact in holding that the Claimant

constructively resigned from work and in so doing:

f. Failed to keenly evaluate the manifest and intended meaning of the 2" Respondent's message

to the Appellant/Claimant expressly stating “Peter usikuje kazi tena, nitakupigia after two

months".

i. The Honourable Magistrate erred in law and fact in holding that the Claimant voluntarily

refused to go back to work after 60 days. In making this finding the learned magistrate:
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j. Disregarded the fact that the burden of proof shifted to the Respondent to prove that the
message by the 2™ Respondent to the Claimant; "Peter usikuje kazi tena, nitakupigia after

two months" did not amount to termination of the Appellant/Claimant's employment.

k. Disregarded the fact that the 2" Respondent did not tender any evidence in court confirming

that it called the Appellant/Claimant to work after the two months apsed.

m. Disregarded the provisions of t which mandatorily requires the

employer to keep empl issued to its employees.
n. Disregarded 1d not respond to the Appellant/Claimant's

at it had not terminated his employment.

0. Witho he\Honourable Magistrate erred in law and fact in holding that the
evidence te e e Claimant to support the claim that his employment was unfairly
terminated was not corroborated and in so doing failed to appreciate that the issues pleaded
in (1), (2), (3) and (4) cumulatively amount to circumstantial evidence that leads to a

conclusion that the Claimant's employment was unfairly and unlawfully terminated.
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p. Having failed to appreciate and/or take into account the issues pleaded in (1), (2), (3), and (4)
above, the Honourable Magistrate erred in fact and in law in making a finding that the

Claimant's employment was not unfairly terminated.

10. The genesis of the cause of action was the text message by the respondent to wit — “’Peter

usikuje kazi tena, nitakupigia after two months" the trial court held-° s case the claimant

provides that W sires any court to give judgment as to any legal right or liability
dependent on the existence of facts which he asserts must prove that those facts exist. section
107 (2) provides that when a person is bound to prove the existence of any fact it is said that

the burden of proof lies on that person. I find it hard to believe the claimant's evidence that he

was terminated. The only conclusion I can arrive at is that the claimant constructively
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resigned from his employment by issuing a demand letter to the respondent. As it stands I find

it hard to believe the evidence of the claimant which was not corroborated.’’

11. The said text message was produced and admitted as evidence of the appellant. It was sent by
Martha Boss (RW1) on 16th august 2022 at11.38 and stated- ‘ Peter Usikuje Kazi tena.

Nitakupigia after two months. ° On literal interpretation the court fin at sentence ‘Peter

days.

12. Conversely the resp d the s artha as witness who admitted to have sent the text.
She told U age Was for the appellant to come back after 2 months. That he
had fai ) ence the text to come back to work after 60 days. The witness
told the t d the appellant to come back to work but came with a demand
letter. On re-exa e witness said she issued verbal warning and called the appellant
for disciplinary but failed to do so alleging the appellant was illiterate. RW1 relied on her
witness statement dated 2™ August 2023. She stated the appellant was not diligent at work for

absconding, stealing, threats of witchcraft and insubordination. That due to the foregoing, he

was asked to take a two-month leave to enable the respondent to conduct an investigation.
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That the employment was not terminated and was subject of a disciplinary hearing. The court
concluded that, while it is true the appellant admitted he had not reported to work when the
text message was sent, the message was tantamount to termination of employment, as it asked
the appellant not to report to work again. The respondent barred the appellant from reporting
to work and did not pay salary thereafter, which are grounds of finding constructive dismissal
on the basis of material repudiation of the contract (Coca Cola EAalst & Central Africa

AN

Limited v Maria Kagai Ligaga [2015] KECA 394 (KLR)). The case was not of

contractive dismissal but unfair termination vide express words of * uje
Kazi tena’’. On the interpretation of the text message t at in The
National Bank of Commerce Ltd v Nabro Lt EA 432, the contra

proferentum rule is only applicable in cases i rules of construction

to distort the plé i arties as conveyed by the words used. The

court finds

Taking into account that no salary was paid thereafter, the court agreed with the appellant that
the text message amounted to unfair termination of employment, as no reason was stated for
the termination, nor was there a hearing on the alleged allegations of absconding, stealing,

witchcraft, and insubordination. The alleged call for a disciplinary hearing was not proved
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before the trial court. The threshold for determination of fairness of termination of
employment is according to the provisions of section 45 (2) of the Employment Act to wit:-
‘45(2) A termination of employment by an employer is unfair if the employer fails to prove—
(a) that the reason for the termination is valid

(b) that the reason for the termination is a fair reason—

(i) related to the employees conduct, capacity or compatibility; or
(ii) based on the operational requirements of the employer; a

(c) that the employment was terminated in accordance with . s the

procedural fairness under section 41 o Walter Ogal Anuro v

Teachers Service CommissioanOlBIeKLRi. The $t found th‘e trial court erred in fact

and law in failing to find that the text message asking the appellant not to report to work

A
again and consequent non-payment of salaqnounted to unfair termination. Even on
‘ - v

receipt of the demand letter, the resEondent did not reply to explain the alleged reason for
stating they would call after 60 da‘s. The alleged call for disciplinary proceedings was not
proved. The court finds that the appellant proved on balance of probabilities that his

FFa XX "W

e?ﬂoyment was terminated unfairly vide said text message by Martha from the employer

that —‘Peter Usikuje Kazi tena. Nitakupigia after two months. ’On appeal, the court held

the ter i fair for lack of valid reasons and procedural fairness.

Whether the appellant was entitled to relief sought

13. The appellant has sought the following relief on appeal -
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i. An order declaring the Appellant's employment was unfairly and unlawfully
terminated

ii. An order that the Respondents pay the Appellant one-month salary in lieu of
notice in the sum of Kshs. 21,162/-

iii. An order that the Respondent pay the Claimant 12 months' salary in the total

sum of Kshs. 252,944/- for unfair and unlawful terminatio employment.
iv. Costs and interest of the suit

v. Any other reliefs as the court may deem fit

14. The court held the termination was unfai ack of procedural

fairness. According to section 50 rt, on finding unfair

termination, is to consider awar s under section 49(1) of the

evidence was placed before the court. The court, taking into

on unsubstantiated allegations , awards the appellant an equivalent of 8 months gross salary

compensation Kshs. 21,162 x8 months for the sum of Kshs. 169,296 plus 1 month notice

Kshs. 21,162.
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Conclusion

15. The appeal is allowed. The Judgment and Decree of the Hon. T. M. Orlando (PM) delivered on

15" April 2025 in Nairobi MCELRC E1860 of 2022 is set aside and substituted as follows-

Judgment is entered for the claimant against the respondent as follows-

i. An order declaring the Appellant's employment was unfairly and unlawfully

terminated.

ii. An order that the Respondents pay the Appella Ay ie otice in
the sum of Kshs. 21,162/-.

iii. An order that the Respondent pa compensation in

the total sum of Kshs. 169,2 ] termination of employment.

iv. Costs and interest of the su

The appellant is awarded

16. Stay of 30 days gr

17. Itis so (

DATED, SI LIVERED IN OPEN COURT AT NAIROBI THIS 10™ DAY

OF DECEMBER, 2025.

J.W. KELI,

JUDGE.
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IN THE PRESENCE OF:

Court Assistant: Otieno

Appellant — Ms. Soi

Respondent- Pamba h/b Mr. Chebon

&
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