REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT BOMET

CIVIL APPEAL NO. E007 OF 2024

ESTERLAND CONSTRUCTION LTD

APPELLANT

NGOK (suing
e of Dominic Bett

gment of Chief Magistrate, Boke E.

trate’s Court at Bomet, Civil Suit Number E172

JUDGEMENT
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1. The Respondents (then Plaintiffs) as the Legal
Representative of the deceased Dominic Bett, sued the
Appellant (then Defendant) for general and special damages

that arose from a road traffic accident on 2" July 2022 along

Bomet - Narok Road.

2. The trial court conducted a hea
called three witnesses bef

Appellant closed its case™witho

3. On 3™ October ecorded a Consent on

liability. The i ned in the ratio of 80:20 in

spondents Kshs 100,000/= for pain and
shs 150,000/= for loss of expectation of life, Kshs
3,600,000/= for loss of dependency and Kshs 20,000/= for

special damages.
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5. Being aggrieved with the Judgment of the trial court, the
Appellants filed their Memorandum of Appeal dated 3™ April

2024 appealing against quantum.

findings and conclusions, b

that | neither heard nor sa

7. | hereby proeeed um | he'€ase in the trial court and

the parti bmis s in the present Appeal.

ndents’ case.

Through laint dated 3™ November 2022, the

spondents stated that the deceased Dominic Bett was
involved in a road traffic accident on 2™ July 2022. That the

deceased was aboard motor cycle registration number KMEV
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1127 when he was hit by motor vehicle registration number

KDE 097V.

9.1t was the Respondents’ case that the Appellant was

negligent in causing the accident. The particulars of the

negligence were stated in paragraph 5 of the

a result of the accident, Dominic Bett s

cial

10.The Respondents prayed f dg

against the Appellant un th ta Act and the

Law Reform Act.

11.Through thei i issions dated 30™ October 2025,
the award of Kshs 100,000/-
s 150,000/= as loss of expectation
000/= was just and fair. They relied on
imon Obayo (2005) eKLR, section 4 of
ccidents Act, Crown Bus Services Limited &
2 others vs Jamilla Nyongesa and Amida Nyongesa
(Legal Representatives of Alvin Nanjala (Deceased)
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(2020) eKLR et.al. The Respondents further submitted that
they produced receipts in regards to special damages and
the trial court did not err when it awarded them Kshs

20,000/= as special damages.

The Appellant’s/Defendant’s case.

July 2022 and further .de

registered owner of to

f the accident occurred then

written submissions dated 4" August 2025, the
Appellant submitted that the Respondents did not show that

the deceased suffered any pain before his death and that the
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trial court should have awarded Kshs 10,000/= for pain and
suffering and Kshs 100,000/= for loss of expectation of life.
The Appellant further submitted that the award on special

damages ought to be subject to a contribution of 20%.

15.In regards to loss of expectation
submitted that there was no evi
the deceased earned Kshs
That the trial court sh

Kshs 8,000/= as ges (General)

written submissions dated 4™ August 2025 and the

Respondents’ written submissions dated 30" October 2025.
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The only issue that | have sieved for my determination was

whether the trial court erred in its findings on quantum.

Quantum

17.In regard to the pain and suffering and
life, 1 will refer to the oft-cited

another v Samuel Mwangi.Nd

ua -
Legal Administrators th <
Mwangi) [2019] \ .
“The nerally accepted inciple therefore is
er damages will be awarded on
h wo

ds of damages if the death
d ediately after the accident. The
al award for loss of expectation of life
100,000 while for pain and suffering the
ds range from Kshs 10,000 to Kshs 100,000
with higher damages being awarded if the pain

and suffering was prolonged before death”.
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18.Wesley Cheruiyot Bett (PW3) produced the Post-Mortem
Report and Death Certificate of the deceased as P. Exh 3
and 5 respectively. | have looked at the two exhibits and

they indicate that the deceased died on material day

being 2" July 2022. This meant that th died on

s of dependency, Section 4 of the

Act provides as follows: -

on brought by virtue of the provisions of
this act shall be for the benefit of the wife, husband,

parents and the child if the person, whose death so
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caused and shall , subject to the provisions of section
7, be brought by and in the name of the executor or
administrator of the person deceased, and in every

such action the court may award such damages as it

amongst those

its jJudgment s

spondents Kshs 3,600,000/=

wage of Kshs 15,000/=, a multiplier of 30

uiyot Bett (PW3) that the deceased used to earn

Kshs 15,000/=. It was pleaded in the Plaint that the
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deceased was a boda boda rider and used to earn Kshs

15,000/= per month.

22.1 have gone through the record and | have noted that there

ibits that the

was no proof of income from the e

(Suing as
Administrators

[2023] KE

, there is surely no proof

e deceased and so the court has
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23.In determining an award under this head, | have considered
the parties’ proposals under this head, the fact that the
deceased died aged 22 years old and the fact that the

deceased was survived by his parents and sibling. Having

considered the above, it is my finding that th ard of Kshs
global award approach and

1,500,000/=.

dents pleaded
rant of Letters of
produced a receipt as P.

. | find that the prayer for

analysis, it is my finding that there is a reason for
0 interfere with the trial court’s award on general
damages. This then translated the final award as: -

Pain and suffering Kshs 50,000/=
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Loss of expectation of life
Loss of dependency

Add special damages

Less 20% contribution

Kshs 150,000/=
Kshs 1,500,000/=
Kshs 20,000/=

Kshs 1,720,000/=

Kshs 344,000/=

Total

26. In the end, the Appeal d

party shall bear t

Judgem

day of D

rcostsint

Kshs 1,

allowed. Each

signed at Bomet this 17

ON. )J.K.NG’ARNG’AR

JUDGE

Judgement delivered in the presence of;

Siele and Susan (Court Assistants).
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0.M. Otieno for the Appellant

Ngeno for the Respondent

N
N

CIVIL APPEAL NUMBER E007 OF

2024 - JUDGEMENT 13



