REPUBLIC OF KENYA
IN THE EMPLOYMENT & LABOUR RELATIONS COURT

AT NAIROBI
ELRC CAUSE NO. E422 OF 2022

(Before Hon. Lady Justice Hellen Wasilwa, J)

ANN WANGUI MUCHUNU........ccciirnn e

CLAIMANT

VS
NRS SACCO
LIMITED.......... RESPONDENT/APPLICA

The Respondent/Applica Motion dated
16" July 2025 see

1. spent
be pleased to issue a
nction barring the Betabase
hether by themselves, their

agents, servants or officers from

ination of this application.

3. This Honourable Court be the pleased to recall,
cancel, set aside and/or revoke any decree which
the Respondent and/or his advocates is purporting
to base the execution process on; and order that
the decree be redrawn in compliance with the law.

4. This Honourable Court be the pleased to recall,
cancel, set aside and/or revoke the warrants of
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attachment and proclamation of attachment that
were issued to Betabase Auctioneers on or about
4% July 2025,

Respondent/Applicant’s Case

The Applicant avers that the court entered judgment in
this matter on 16" December 2024 and awarded the
Claimant/Respondent a sum of Kshs 1,103,412 less
statutory deductions.

ded
to pay the decretal sum and its ed the
payments to the Respon
said advocates decline e'basis that the
amounts were d cted itepthe judgement being
clear on statutoryideducti

July 2025, the Respondent
ioneers served upon it proclamation
of attachment of movable property

t listed the Applicant’s valuable assets
critical to their operations being the company’s motor
vehicles, office computers, office furniture among other
things.

The Applicant avers that the on 14™ July 2025, the
auctioneers attached its properties despite executing an
irreqular decree necessitating it to draw a cheque of kshs
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300,000 in a bid to preserve its assets which had been

maliciously undervalued.

It is the Applicant’s case that the Respondent’s dvocates
never moved the court to either set aside the judgement
and/or appeal against the judgement. Instead, they have
maliciously resorted to execute for the full judgement

without factoring in the deductions ordered by the court.

failure to comply
service of a dra dgment debtor for
approval or n ecree and demand for

ecution process.

ers‘Uthat it has been willing and
| to settle the rightful amounts
, it is necessary that there be stay of
allow this court assess the payable amounts

dgement issued on 16" December 2024.

It is the Applicant’s case that if stay of execution is not
granted pending hearing and determination of this
application, the Respondent shall continue with execution
occasioning the Applicant substantial loss by attachment
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11

12

13

14

and sale of its high value items which have been
deliberately undervalued.

The Applicant avers that its application has been made
without unreasonable/inordinate delay.

Claimant/Respondent’s Case

In opposition to the application, the Cla
filed a replying affidavit dated 19*"

nt/Respondent

The Respondent avers that this
on 16™ December 2024 i

plus costs and interest at,co

s advocates with requesting
but the same was ignored.

and final payment. Her advocates on record
declined to receive and actually returned the said cheque
for the reason that the deductions alleged to be made
were way more than the ordinary statutory deductions

allowed by law.
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16

17
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19

It is the Claimant/Respondent’'s case that the
Respondent/Applicant not only deducted the allowed
statutory deductions but also included the balance of a
loan she had borrowed a little earlier.

The Claimant/Respondent avers that the
Respondent/Applicant did not have the right to include
deduct the loan which she is still servici
fact that it did not form part of the fact

primarily for the

issue in the

The Respondent
ask that this

money they deducted from her award without making a

full disclosure thereof. They effected the deduction on 6%
March 2025 and proceeded to file that suit to receive the

same amount on 20" March 2025.

The Respondent avers that the actions of the Applicant

championed by their advocates amount to a blatant abuse
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of the court’s process and a great affront to justice in this

matter.

20 The Respondent avers that her advocates on record
proceeded to tax the awarded costs in court which process
led to the issuance of legitimate warrants of attachment
through a clear, legitimate and fair judicial process. She
contends that any other allegation by the Applicant is

rate her.

mere delaying tactics and an attempt to
21 It is the Respondent’'s case that s ion

nd on

22 instate the warrants
nt to pay her full dues
and transparent manner.
plicant’s on record should be
g their clients and this court

23 The Applicant submitted on five issues: whether the
execution process commenced by the Claimant is irregular
and unlawful; whether the Applicant has met the threshold
for stay of execution; whether the Court should exercise
its inherent powers to recall and set aside the irregular
decree and warrants; and whether the Applicant is entitled
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25

26

to set-off of Kshs. 217,194.86 awarded in its favour in
SCCCOMM/E42770/2025.

On the first issue, the Applicant submitted that the
Respondent commenced execution without serving a draft
decree for approval as required under Order 21 Rule 8 of
the Civil Procedure Rules, 2010, and based the process on
a figure not supported by the judgme
2024

. The judgment
rded Kshs.

delivered on 16™ December

been initiated for Kshs. 1,419,

overstatement.

chira [2016] eKLR,
n based on an irregular

e recalled to preserve the

stands to suffer substantial loss as the attached property
comprises motor vehicles, computers and office
equipment crucial to its operations. Their sale would
cripple business operations and cause irreparable harm.
Substantial loss is what must be prevented by preserving
the subject matter in dispute pending appeal or further

orders.
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It is the Applicant’s submission that the application was
filed timeously upon issuance of the proclamation on 4%
July 2025, demonstrating promptness and good faith. It
has already paid Kshs. 300,000 to preserve its assets and
is ready to comply with any security terms the court may
direct. Therefore, it has satisfied all the requirements for

the grant of stay pending determination of this

application.

from Section 3A of th IVi e Act, which
necessary to ac justice and prevent

abuse of process t's conduct of rejecting

> aside the irreqular decree and warrants and
e decree be redrawn in accordance with the
judgment delivered on 16" December 2024. It cited
Republic v District Land Registrar, Uasin Gishu &
Another Ex parte Joshua Chelelgo Kulei [2018] eKLR,
the Court affirmed that: “Inherent power exists to prevent
injustice or abuse of the process of the court where the

law is silent.”
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On the final issue, the Applicant submitted that it has
obtained a lawful and subsisting judgment in the Small
Claims Court at Nairobi, Case No.
SCCCOMM/E42770/2025 - Ann Wangui Muchunu v.
NRS SACCO Society Limited, where judgment was
entered in favour of NRS SACCO for Kshs. 217,194.86. The
existence of this judgment establishes reciprocal monetary
obligations between the same parties, ghus entitling the
Applicant to a set-off of the decretal sum due in this
cause.

The Applicant submitted that thejprinCiple of “set-off is
recognized both at commontawfand tnder Order 8 Rule 2
of the Civil Proceduke Rules,“Wwhich "provides that; “A
defendant in an action may“set off,or set up by way of
counterclaimgany right oréelaim, whether arising out of the
same transaction, or<mot, and such set-off shall have the
same €ffect as a ¢cross-action.” Courts have consistently
held that'set-off. is available where there are mutual debts
betweenthetsame parties capable of being ascertained,
Wwhere there exis®mutual debts between the same parties,
the“proper gourse is to set one off against the other and
determine*the net balance payable.

The Applicant submitted that this court to take judicial
notice of the judgment in SCCCOMM/E42770/2025, and in
the interests of justice, set off the sum of Kshs.
217,194.86 from any amount found payable to the
Claimant in this cause. This approach would avoid
multiplicity of proceedings, ensure fairness, and give
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effect to the overriding objective under Sections 1A and
1B of the Civil Procedure Act, which require expeditious
and proportionate resolution of disputes.

Claimant/Respondent’s Case

33

34

35

The Respondent submitted that her advocates wrote to

the Applicant advocates on various occasions requesting

for payment of the award but this was jally ignored.

the reason that the d
way more than the
by law. The Ap
statutory de
loan that _Cla

ded the balance of a

cti

t had borrowed a little

was no counter-claim and/or set-off filed by the Applicant
alongside their response so as to properly introduce the
issue of the outstanding loan facility which she was still

servicing in any event.

The Respondent submitted that various requests for the
explanation and provision of the breakdown for the
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intended deductions were met with resistance. The
Applicant refused to make the full payment despite
various reminders, leading to the taxation of the awarded
costs in court, which process led to the issuance of
legitimate warrants of attachment which were issued
through a clear, legitimate and fair judicial process. Any
other allegation by the Applicant is mere delaying tactics

and an attempt at frustrating the spondent from

realizing the fruits of her legitimate jud nt, nearly a

year down the line.

The Respondent submitted that ee ithfully
servicing the loan. Linking y her decretal

ack is such an

award to a loan she h

t, she is sickly and on
rious conditions and the
condition

Respondent, which orders are so punitive and injurious
that she has had to seek medical attention out of the

frustration faced.

It is the Respondent’s submission that the stay orders
ought to be vacated, the application dismissed and the
warrants issued reinstated to enable her pursue judgment.
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Further, the Applicant who filed this application has not
bothered to prosecute it since they obtained stay orders.
This clearly demonstrate that there was not a pursuit of
justice but just an attempt at frustrating the

Claimant/Respondent

The Respondent submitted that in the alternative, this
application be dismissed and all orders issued therein

ced before the Deputy Registrar to
nts if need be based on the correct

Dated, Signed and Delivered Virtually at Nairobi
this 3" Day of December 2025.

HELLEN WASILWA
JUDGE
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