REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATIONS COURT

AIROBI
iIMAN COURTS

RC NO. EO

(Before Hon. Justice Abuodha jor on)
% MORRIS

1 ical staff hence among the

unionisable employe&s M=the ban . That he joined the bank

on 22" April, 2013 as a t&gpo¥ary st ed in selling of the bank’s

products. That he was assigndsg to the bank’s Mulolongo

and Embakasi Junction Branch as 3 tive.

r
b. The Claimant averred that w.QHe -.“ asi Junction Branch, his

1%
ale ‘

exemplary performance as a P was recognized by the

i
bank and on 8" September, ,'-5" l;_i? offered employment as a
.-ll.

graduate clerk on permanent and g & basis. He was posted to

Gigiri Mall Branch of the bank until the time of termination on 14%
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February, 2019 almost two years after the alleged conflict of interest
and soliciting of kickbacks.

c. The Claimant averred that on 14" December, 2018, the Claimant

received ﬁhetg U anager on allegations of
rest

and soliciting of kick customers at

;‘ ﬁakas: Branch. The same alleged that on 7° 17 and 10"

May,2014 | bhs 17,600/= respectively

t¥lexi loan.

. wiDccember, 2018, he responded to
gthe allegations levelled against him to
g | SR L Pw. othe alleged customers, he did not
_‘_ﬂ received from the alleged
.
“":t"'- BRdid not meet the alleged
cus f‘-"':'- ot e g the bank and he did not profit
¥ y

from the custoreres I |

gnk in any way.

e. The Claimant averred,hgt- he wa B cd in acts amounting to

conflict of interest, he didgsg hcks, he was not involved

Eolicit 2

in any way in the processing O _,.. 1o and he was not involved

in alleged suspicious cash depOSIts “""f--r-"_ ‘s account. That all these
f L

et
transactions were taking pld‘ap ¥ L ."-l',, bakasi Branch and not

Embakasi Junction branch whelg i
'|

'I-

f. The Claimant averred that on* 2019 he was called for a

disciplinary hearing with the issue @ Same as in the show cause

letter. That he appeared before the disciplinary hearing on 21 January,
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2018 and exonerated himself from any blame and maintained that he
was not aware of the allegations brought before him and that the

allegations were unfounded. That no evidence was tabled to prove the

allegatio b‘ J I ' I
g. /a/ verred that he maintained ‘g. old his TV sets to
allegedq, customers to settle his father’s medica
% |
' |

hat he was not a fits’ he sold his TV’s were
C2h Vgt hey hagFogm L®e flexi loan from the bank.
{ i minated from employment on 14"

d settlement

of legal

of breach of security relating to

L e afFd o hysigess, conflict of interest and

.ﬂa

4-...__‘..
. - Bl o, .
i. The ,.-:'P,, 14 g Of termination he was earning a

staff manual, the bank’s

ing the bank to disrepute.

gross salary ®

b t the termination on the

J. The Claimant averreatigl-he app

grounds that the terminaigeq _Was in ; unrelated to his conduct,

capacity, roles and responsibi i. as employee and it was not

.'...

"I.'l-L

based on operational requ:rements pent.

"r
k. The Claimant averred that the._"ﬁes dle ."ﬂ‘ used to invite him for an

By 3

appeal hearing where the Claign # dosognt to be represented by a
':'!l.._ ‘ ; 7

union official to review his termvie o ployment.

l.h.-‘_
O M violation of Clause A5 of

I. The Claimant averred that the ter

the collective bargaining agreement and the Human Resources Policy on
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Disciplinary Policy and Procedure manual which provides for termination

after two warning letters.

1. The Claimant in the upshot prayed for the following against

~eyiL JUS )

A declaration that the Claimant’ s inatiogepf service was
substantively and procedurally unlawfu

SNt

Pl ment of 12 months’ .erSsgilllary as compensation for

A @#ent amounting to Kshs.
=

PR the claim.

gonse to the Statement of Claim

L am g dd h ® WL ~ B\ve 'teralia:

ﬂ "l| was issued with the show
"-.. "'I investigation carried out
e had ot two occasions, namely on
..__'. espectively solicited for and
(. 63,400/= and 17,600/=
respectively from twg g ondent after processing

their respective flexi |63Rs.
b. The Respondent averre n _ S occasions the Claimant

solicited for kickbacks from'l_ ""‘.. ent’'s 2 customers, the

0713404083 immediately
If_’; essed. That for the flexi

loans of the said two cust B ! grocessed their respective

amounts were sent to his Mpeda
after their respective flexi 1 ans
outstanding flexi plus loan ba&k Mious cash deposits to their
respective accounts and upo N the loans immediately the
said sum of Kshs 63,400/= "gysr W0/= was sent from the

customer’s bank accounts to the Claimant.
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c. The Respondent averred that the Claimant’s conduct of soliciting for
kickbacks and/or bribes from its customers amounted to a gross
misconduct and hence the issuance of the notice to show cause.

d. The Respondent rred talajmant’s aIlegat/on that he was able to
exone % thgadcus tl I tant falsehood.

e. Th Res erred that he S a result of the
Q? t’s failure to explain satlsfactorlly t GEEIFCU nces and/or
€ he was sent money by the

asons WwhHi espo ent’'s customers

immedigte fter their flexi loans wesE & ssed.

.-. ‘'s appeal did not raise any

a hearing of the same and/or

) nary committee and this was duly
e spondent’s letter of 12t March, 2019.
ide its letter dated 15% January, 2019

“‘, ht to be accompanied by a

*‘-1-:

"g‘ .v‘ ht.

e nts contention that the

offlCIal for the disciplinary

Respon Tqﬂ gi. " SN 2ppeal where he would have
' &

|
been represe \ icview of his termination is

baseless and withots '
i. The Respondent aver ':1,._ the CBA provides for acts
and/or instances on the which shall amount to a
gross misconduct and/or se'._ M ' and thereby justifying a
summary dismissal. That in casel sconduct for which clause
A5 of the CBA provides for S_Llllll’i{

warning letters. 1%

l"'ﬁ esal does not call for any

J. The Respondent averred thafkl
14 of the Respondent’s ‘a"'=

acts and/or instances on the pa

A5 of the CBA Appendix
clause 10.5 provides for
1 ployee which constitute a

gross misconduct and/or serious neglect ard thereby calling for instant
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dismissal. That the conduct and/or breaches of the Claimant amounted
to one of the instances justifying for summary dismissal and therefore

his termination was lawful, justified and for a valid reason.

k. The Respondent verr t although the Claimant’s conduct
amoun 0S m/sco or a summary dismissal
rt e month’s salary

stead of si

@ ti a/mant was n
f notice which was lenient turning Tt 6‘ termination

nmary dismissal.

The Rgsp

SMdent averred that de=his aving been given an
Boes, the Claimant failed to
exonerate himself. That the
and a reputable commercial bank
¥mployees was paramount.

lor to the termination of the Claimant’s
docte ied out and he was found

_M s /ty to defend himself. That

“{.‘_ ‘.- dent did not discharge its
R ju "‘-" and that it breached the
proviio ".'.m.,_-_ i %) of the Employment Act and
Article 47[1] OR§IRECONStitutioMGN. A
any merits whatsoewgr.
n. The Respondent averree, tHT:‘ft-tfze

honesty, integrity and tr Rtk R /2 mental aspect of his

010 is baseless and without

conduct/breaches put his

employment to question and.fF M "-. e, is continued employment
with the Respondent untenable:

3. The Respondent in th..'a_I * i..ﬂ_ ayed as against the
Claimant that the ClaimalEoMicment of Claim be

dismissed with costs. -:E__ l;a "

R
A=
Py
[ 9

=" il
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4. Both the Claimant’s and Respondent’s case was heard on 24™"

June, 2025 and the Claimant (CW1) testified and adopted his

documents and tnes;f:tj as his evidence in chief. He
furt lb’n business with

k customers which was not true. T}E:% ans were

proces ﬂ Chepkoech an and his name did not
1V -

_.|_ pear |{1 - ap BERYS. According to him, he
. 4 E®ons.

DS
-

was based at Embakasi Junction

-"

GlLE '-L-_i-a at Embakasi branch
'.- -u:"‘lt'h yee then and had no
" . e o

o onio N “was his evidence that he

.-;_H_' e
was not is . '

sales executive.

A icies and he was just a

s)sued with a warning

letter.
e *l-.,._ X

%
i "'
1 -.'I FI-

6. In cross-examination CWL_‘sItE) i qﬂu he amounts from the

N &
Ny

drawn down and the loars red, at being a temporary

-i.-"
L

two customers were sent bdiately the loan was

staff he had no knowledge™ BNk terminologies. He
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conceded that it was a coincidence that he was paid after loan

settlement and the customers were paying for items he sold

to them and thalgthe p}ﬂt.rjs re done past working hours
whi@aALe. § z ]" O

ol tart a video business

@ did not have license or

B® He admitted that he did not

3 : bought the TV and the decoder

WL hd B NaY et S il .-“;,",. e produced the receipts

c == 7;\\ Etll-.h pied that he did not have
wh M

“Ott er business. He stated

.1;.1.

=;:,'§,_“:_ua_"+ ) y O
that his :'.

8. CW1 confirmed the i d his bank statement
before the disciplinary 'tt :

that he was not able to ass *"-._

w he had savings and
ing of loans from his

position. He further adle;_Ele[:I .,_'-H. did not produce any

I I'l.
‘:

§

. spitalized, before the

L |

documents to show his f@
disciplinary committee andgsg

ame to know the two

customers through his neighb e did not know where
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they lived. It was his evidence that the items were sold as

second-hand items and they agreed on the price when the

two customers Cﬁ tJ;uLJe
9. CW@ S Tf&%ary hearing and
'@rmed of his right to be accompanied b gue of his

choice e attended aI rmed that he signed
) F gFthrough the disciplinary

%t the termination letter had

upon termination he was issued

-"
.

s

; termination and the
that he was paid his

it he was not aware the

s customers and he

persons he dealt i‘ were

learnt they were whe "iu: : cause letter on the

offence of “prohibition of :"'--

He admitted that the
money came to his Mpesa@_lc.cf
11. In re-examination CW1 cle b never processed the

.'..H‘
transaction or made the de ear the loans. That he

o
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received the money on account of items he sold. That he was

not given the staff manual upon employment.

12. The R ﬁb tt\I U& one witness Leah

ho stated that she was j. He f Employee

%Qatlon the Respondent. s optéﬁ.‘er witness

atem nt .: he Resp ents as her evidence
e f _H’m-i

S -
=
Ot faC|Iitate the clearance of the

e knew the Claimant and it

e wasdrregular. That the Claimant

—‘Jﬂ'ﬁ istomers he assisted and

ReLDiS. further stated that the
'rregularly to clear their
N

1 = .'-1 i
loans which exPp K as and that a customer

did not have to be aS8igtes fro anch and further that

due process was followed MgfandWEREEEE: Claimant’s issue.

" M T
13. In cross-examination RW1'ct pr l-;:i‘ hat the Claimant was

ey
dg

stationed at Embakasi Br"'F,'uG.. incident arose when

the Claimant was at that [ '"a rther stated that the
. | ol

‘»
.I

o T
*

Claimant did not process t ; Ik The Claimant was

accused of receiving money after processing of loans and that
Judgment cause E089 of 2022 10



the loans could be processed by anyone else. It her evidence

that the CCTV did not show the Claimant as the one who
deposited the mgpey a ngrmed that she did not know the
sou@%&LSﬂI E\‘y%??ﬁ lyed and that the
%@tomer did not have the money in the _@It however

he evid =" hat the cIaima ickbacks. The money
vy o - ®o-operative bank to his

-"

Sl o CCTV system and she
v g,

el ollosited the money. That
21°660/= and the Claimant
-

A Money received did not

mount™ d. She confirmed that

have to be the enw

Ty

the sales executives it 5 qteds® g Istomers before they

interacted with the barik % ant knew the two

customers before introduc,i_plg' he bank and that the
I I'l.

applications were through g i
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15. In re-examination RW1 clarified that there would be no
difference if the Claimant was at Embakasi branch or

Embakasi Junctiag bran

JU
{:.)Cfx J:%'c._;\.mm\n's sﬁi{c€'

|
2 Tq'rt through Banki nce & Finance Union,
~

; August, 2025 and on the

;l

) ation of the Claimant from

yely fair, counsel submitted that

P armysillensactions being carried

oy b
g s B\ployed as a temporary

o " 5 i .
Stafise= Gy Y iy, ‘-.1 h and not at Embakasi

17. Counsel submitted hat-..E_he ad no access to the

L,

banking system and gk ol B odmitted by the
.h .

.'...
e

y, W e b
Respondent. That the Claim? ";i’;"-'-'. ever facilitating the
] P '-llr:..‘_
two customers to clear tl'tg'l,'r c ."Wh . Counsel contended

L
that the Respondent did RY psigriate how the Claimant

31,

facilitated the clearance o Lo ns. The Claimant did

o i

not deposit the alleged suspicious ca

deposits nor process

Judgment cause E089 of 2022 12



the alleged flexi loans and that the Respondent was the

custodian of the bank statement for the two customers and in

a position to kn whgl(jtt;%or cleared the alleged flexi
Ioar@hljﬁlﬁ PO ngﬁ% ccount holders
;l '@ﬂselves. That the flexi loans were proGess Jepkoech

and Muk&regnd not the Claimant

e Claimant received the

B¥ fter he had sold them his

. know that the two customers

-"

n® was dealing with them.

M _ g
';_v;?;.\:\ uced to him by the
. . 4 o
rey 0 know each and every
i S,
W as not precluded from

dealing with ba the community of

ployeds
Ty

persons.

19. Counsel submitted that ""-4_ :.__-

SO o the sales receipt

b LR
%

items he sold but the discil“‘ ey as only interested on

2

to the disciplinary panel:. to.'} ..“. t he had bought the

L
| [ ]

did not have as he was

N
production of ETR which th&

o

not given any by the seller.
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20. Counsel submitted that the allegations that the Claimant

facilitated the clearance and benefited from the same was not

proved. The ﬂeL :}tmd or Zachary N. Muriira was
Ksh¢ ou nt after selling
e

7@
ectronic item was Kshs. 63,400/=. osnt cleared

for Mwa and the amount sent

B™\as no evidence adduced to

dence that the alleged suspicious

-"

: B3 o WO customers were not
'.;',;:‘gﬁ ":, ot investigate how the

"'I-.-

alleged suspicious cash

22. Counsel submitteg , ild look at the totality

of the reasons for dis g on section 43 of the

Employment Act and on the ™ iam v Bollore Africa

Logistics Limited (Causg_l;[ v ‘-‘- D17) [2023] KEELRC
3030 (KLR). That the ulfiny B urden of proving the
-.q =

reason for termination and*ijse re rested squarely with

the Respondent.
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23. Counsel submitted that the Respondent’s assertion that the

Claimant acted contrary to Policy in the Banks manual was

unsubstantiated th, evidentiary basis. The
CIa| QL I.?/ C;?ollcy as he was
'@ prowded with any bank documents im to the

'L: bank at | ime of the alleged mSClduct in Aprll and May

L

B¥. 100 of the Evidence Act and

ria v Annah Mutua Ndwiga &

g ihick 2015 [2017] eKLR to

‘-.4. 1..

"'. rests with the party

ass ;f_-"_:"l_-,,_- " ] ~avsi, dlscharged through the
adducing' Wentiary burden may shift

during trial, the burden to prove the

existence of the a ation lies with the

Respondent.

25. Counsel relied on the s.é Eﬁ. Wanja Ng’'ethe v

%

1.. -.F:'* i 2023) KEELRC 1226
AL
A

Kivia Engineering Servi

(KLR) to submit that (1) and 45 of the

o i

Employment Act places a burde e employer to prove
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that the reason for termination of employment was fair and

valid. The Respondent herein had failed to produce evidence

of the aIIeged P :gtlon and to conclusively link
the p Ghat the reason
'@ermmatlon was not proved to be valid

%. On th I sue of whether the

ffted

mant was accorded

L=\

as terminated from
that the Respondent
as not an employee of the bank
ct on 7% April, 2017 and

|s of any disciplinary

Mt was a temporary staff

as from April 201% 017 and was offered

employment in the TagH iduate clerk on 8%

September, 2017. This waskiieiSlll: indication that the

P
£ -

i 'Lth em rights or any bank

: = es executive under a

“-"-..

Claimant was not prowded__‘vlwl:
policy to bind him when | :—-

‘l::| :

temporary contract of emp

ri‘

¥
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28. Counsel submitted that the Claimant was not bound by the

Human Resources Policy, the CBA, bank’s staff manual and

the business ct ‘}Dﬁ nd ethics which were not
i ST

ZQU:SH submitted that the mveshgatan@hat formed
'L:the bagl

¥ commencing 1—
O ovi ERRITant or presented in the
) B®his court and further that the

hearing against the

ocedures that the Claimant had
s ed before the court and
=! ' u ovisions that had been

bre ;."_L_:« ] """' 017 when the alleged

misconduc “=.

30. Counsel submitteg t the RE t's failure to provide

him with the investiga "'m. DOKE ments related to the

W\

alleged misconduct prior te™ tion of service and to

- k'

Il

1 L
2,

produce the same before_glq[l "'ﬁ- ted a grave violation
(!

of procedural fairness and al justice.

31. Counsel submitted that $34, arerey aring should relate to
.i"
behaviors and conduct at work Witer@iis has a direct bearing

Judgment cause E089 of 2022 17



on the Claimant suitability for work and in discharge of lawful

duties.

32. Counsel SmeIEthI mnary hearing should not to
Q o}ﬁfl e employee to

himself and the employer to maé steeration of

2fitation made. f
B .o Mong o€ the case of William v

n ¥) . o ’
ki { ffted (Cause 1494 of 2017)

any rep

) (Supra) to submit that an
B report as the basis for

‘. =ie J Jor
I! he employee with the

0 quately prepare their
!

34. Counsel submitteg nt did not provide or
present any investigatiag#eport G ing findings crucial to

the allegations against “&f ' '" to afford him an
o

opportunity to understarql. ":;q. nge the conclusions

i

=

reached. That the only r¢

e investigation report

was not provided was beca as no ground to pin the

Claimant on the allegations that thei#sh deposits were done

Judgment cause E089 of 2022 18



by him and not the account holders and the Mpesa amounts

sent to him were for items sold to the alleged customers.

35. Counsel submigted ja xplanatlon of the alleged

m|s rCal t{ security and
ﬂlct of interest’ was not provided in @r’br that he
% |

genuing derstood.
*the Employment Act to

st explain the reasons for
II

e employee in a language the

e
Sy hearing is not a
& .- y g

nes entalls an objective

k- not been proved and

the Claimant’s rephg taken into account.

38. Counsel relied on Cazsh of -GSEEE-ative Bank Kenya
Limited v Banking Insuka ance Union (Kenya)

(Civil Appeal 240 of 2 18 '- KECA 173 (KLR)(5

0 submit on the

November 2021) (j
interpretation and m|n|mu : of fair procedure under
section 41 of the act. That the d#den of justifying the

Judgment cause E089 of 2022 19



grounds for the termination or wrongful dismissal shall rest on

the employer. The alleged conduct of the Claimant herein did

not constitute di iss:‘g mc i
39. CO@S_L&H t ! rl§ ;egfféhreshold under
'Ee}ion 41 rendered the termination u _@which was
% |

substan or going contrary to

el relied on the case of

_
[ ¥

E¥Civil Appeal 379 of 2019)

4 June 2022) (Judgment) on

: -!"'J-.'.?
_ -L-:'\\E'-.T' by an employer to

._:_---_-.;;___' proC&dure may amount to
-__. IH.

AR imant was unfairly and

ent while relying on
the case of Kenya Plajition{JlElgricultural Workers

Union vs Finlay’s Hortcul ""~_“i; Ltd (2015) eKLR.

i
41. On the issue of whethe;__ltﬂ G l':ﬁ It was entitled to the
I, :

reliefs sought, counsel Sulpm o =ap e evidence on record

1
,'n [«

showed that the Claimant \ to all reliefs sought as

Judgment cause E089 of 2022 20



the termination from employment was both substantively and

procedurally unfair.

ondent’s Advocates Kimon

vocat fled its submissions dated

@h & Company
" Smeer, 2025
| s o of whet ation of the Claimant’s

don
=

=y counsel relied on the case
nya Group Ltd [2022] eKLR

ication for the termination of
reasons for termination

il W ons 43 and 45 of the

were
|I"-

the cashy

43. Counsel relidd% k@ Revenue Authority

v Reuwel Waitha ite Gathoni Waweru &

Gedion Kathila Mutuku™® 300 (KLR) to submit

that the standard of proof of s for termination was

r

on a balance of probabilit ""ln,.. gl reasonable doubt and

all that the employer is re@; O%e are the reasons that
it genuinely believed to it to terminate the

employee’s services.
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44. Counsel submitted that there existed a valid reason for the

termination of the Claimant’s employment being the conflict

of interest an JOEJ:; of kickbacks from bank
S 3;: E}m his letter of
; |nat|on of employment dated 14%™ 019. That

the chr gy of events leadings#Q2 Clalmant s dismissal

I"'il . f 7
1y By the ~RolEEAT in its statement of
( BB statement by Leah Kerich.

g ‘
By L]
O 9

0
Wlh? W Sl
,_ %—ﬁ’ _-ﬂ
Claigza i .4 e el 5 ""."'

gardless of where the Claimant

Blicited the kickbacks as
ces to him despite the

stationed at Embakasi

branch whe«g e processed but rather

at Embakasi Junctitg
46. Counsel submitted " B failed to call as a
witness the said caretaker pedly introduced the 2
customers to him before-:grll e court or before the
Disciplinary panel and si produce any hospital

receipts or records of his fatjse antiate his claims.
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47. Counsel submitted that the Respondent had demonstrated

that on a balance of probabilities, it had a genuine reason to

believe that the.ilal ;}tﬂ mitted acts that amounted
to tbj ﬁ ﬁ Respondent’s
e of Conduct and Ethics where con _@lterest and

: ¥ §s was provided
B edN th Bl a Revenue Authority
¥ 2 others [supral to submit

a
-

S an employer has to prove that

receivinpltq

-"

gapns for termination on a

il b
'.-9‘-7“-5- héted at the time of
: I b"""'ln.llt"ﬁ"'l
O, [c

"ﬁ.. L "l._l.
employer to=cf Nt % %

proper to expect an

amination of the facts.

dent had a genuine

reason to believe on a Befhqe of
e,
-,.,«1 -:L-.
ok

deposits in to his account inhIRERENER after suspicious flexi
P E._‘“ 5 *‘ﬁ P

)
i

ility that the Claimant

was quilty of conflict of" eceiving Mpesa cash

loans had been processeg ts of the two of the

Respondent’s customers. 3%

=
. =
[
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50. On the issue of whether the termination of employment of

the Claimant was procedurally fair, counsel relied on the case

of Postal Corpof:ogomn v K. Tanui [2019] eKLR
to ﬂﬁ; m tiki;to}.'f durally fair, an
'@)oner had to demonstrate that it % with four

elemen )& procedure which

explanation of the

ghge understood by the

flidering the termination, the

is entitlement to have another

-"

1.‘;1"‘; the grounds for the

o E:..: earing and considering

anyELCNIR S {0 [ =, temployee and person
chosen by gl W+ " %

51. Counsel submitsgd™hat tho&

t was issued with a

show cause letter to expiil Splinary action should

. I|..

not be taken against .l '- "k is response being

unsatisfactory, the Claimapt. 31- :’ 1 to appear before the
y D__I -y “‘ﬁ Pp

Bank’s disciplinary hearig g '#- a letter dated 15%

E

January, 2019 and was infags : right to have another

[
il
= I
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member of staff or central staff union member present

alongside.

52. Counsel subrt: JU n be discerned from the
mm@ ai S epresentation.

r
he earlng the Claimant was given ab nity to be

heard . his response harges were found
gt o pti IRCC of a termination letter

2(

e Claimant appealed by a letter

-"

' A MRS '~=~.L;=t,, to be represented after
':;::H{"" The Appeal did not

A

.
RS Sion was communicated

arrant review of the

‘ _(iu]h.-zth " 19

to him vide a lette

54. Counsel submittedsH¥t to the Claimant’s

WX

submissions, he was awa bank’s policies and

'l.-.,‘_
procedures even prior toe,his l’ﬂ ':ﬂu ition as a permanent

o

employee. Mr. Kimondo fk i ted that at no point

during the entire disciplinei was the investigation

report requested by the Claimant. Tkl the same issues were

Judgment cause E089 of 2022 25



raised in his submissions and were never pleaded at trial.

That at no point did the Claimant indicate to the Respondent

that he did not u[jrs}\c[t:r ture of the charges levelled
aga@}f S
;S'Qounsel relied on the case of Ogolla \" _@I Bank Ltd

[2022] RERLRC 1502 (KLR) to M hat the Claimant was
A

@ture of charges levelled

¥ rges and was therefore able

arges and the insistence of an
-..,__

Sp

a8l ought and ought to be

dent complied with the

procedur - "Nt :.'"-H ostal Corporation v
Tanui [supra] theg .. of employment of
the Claimant was procesl

57. On the issue of whetheg™ t was entitled to the

reliefs sought, counsel: hat the Claimant’s

termination was lawful . the Claimant’'s claim

should be dismissed.
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58. Counsel relied on among other cases, the case of George

Kariuki Ngugi and 2 others v Brolaz East Africa Limited
(2014) eKLR taggubmi laimant was not entitled to
Q LOJU'K dismissed with
% s to the Respondent. That should the é otherwise

it shoul

guided by circum 5 prowded for under

the Claimant the 12

B or unfair termination.
the Claimant agreed that his

[ s no longer tenable and

ol i
" -:"\-\a-.'\"dl reinstatement to

e

: N,
60. Couns on. thecd SRS csho V Newton [2022]

KEELRC 1554 ( he court should take

o subM

e .
into account the Clai th cot as the reason for his
termination hence an awar 5 compensation would
be sufficient if the coyrt! termination to be

unprocedural or unlawful ¢ uct.
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61. The court has reviewed and considered the pleadings,

documents filed and submissions by both counsel in support

and opp05|t|on court has also considered
aut 9}: Tfﬁﬁrt has come up

o main issues; namely:

S term/nat/on of

W unlawful.

PP ant is entitled to the reliefs

.JL "

|14—1|-.-—

of employment was

62. It =2 .n...— _ -_'H-T__ the Respondent unfairly

terminated hi® | conﬂict of interest and
soliciting of kickbat omers. The Claimant
claimed that he was ff then who had no
access to systems, he d|d n " the clearance of the
loans or take part in thosartra ik . a} and that the amounts
sent to him were for .

customers who he did not MR o nk's customers. That
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he never received any warning letter from the Respondent

before his termination.
63. The Responde on th eg-hand alleged that the Claimant
Q m&g citing kickbacks
e

|
Bank’s customers at Embakasé That the

¥ at Embaka5| Junction
- ot make any difference

= y assisted the customers to

eceived kickbacks immediately

empioyn g % valid reasons is governed

under sectio® ment Act where the

- . I [
termination becomas ﬂurﬁad_r whe b are no valid reasons

for termination under -' 45 h\ct. The reasons must
e e N

% il

be those the employer mus -'i'=\v.;_-_

L -ll.‘
\u bes’ employment. The

lieved to exist which

caused the termination ot'--Fh
test is whether any re J,';:"-- bloyer put in similar

circumstances would con "-:L,_ ination as the most
T
appropriate action to take. The burde of proof for the parties
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is as governed by section 47(5) of the Employment Act where

the Claimant ought to illustrate a termination which was

unfair occurred Lttht?ﬁnt to justify the grounds of
theﬁﬁjﬁ
;G'Qhe court is also guided by case Iaw _éh the case

of Pius hafu Isindu v L n Security Guards

peal stated:

“There can be no doubt that the Act, which was enacted in 2007,

places a heavy obligation on the employers in matters of summary

dismissal (emphasis mine) for breach of employment contract and

unfair termination involving breach of statutory law. The employer
must prove the reasons for terminating (section 43) - prove that the
grounds are justified (section 47 (5), among other provisions. A
@mandatory and elaborate process is then set up under section 41
requiring notiﬁcation1 and heang before termination.”

66. “":*' ® " Ehia Skt gre conflict of interest and

customers which wés ' latter as breach of its
t Policy . It was not in
dispute that the Claimant *ré '. "= s 63,400/= and Kshs
17,600/= in April and M.Ia‘ Bvely from two bank
customers which he allegg Wad sold to TV's and
decoder and that they ced to him by the

caretaker.
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67. During hearing the Claimant stated that the buyers were

introduced to him by the neighbour. In his pleadings he stated

that the two :t:mgs e_introduced to him by the
carﬁ; S Qﬁ not called as a

@ess The Claimant did not produce a%nce of the
% |

he said TV’'s and the-(&

purchas dder that is to say the

€. The Claimant never

I®of the alleged hospitalization

A Claimant ought to have

produced those cCMNg prder to prove that it

was true that the amoUm=d or the sold items. The

Claimant ought to have p bank statements to

1.1-,,:_
l’?*,:‘t- H during hearing. The

L coglon 107 of the Evidence
. =

show that it was his savm_‘I

I 'I. ) , )
court therefore does nothkbe claimant’s assertions

without any proof as reqU|

Act which requires that a person f¥alleges a fact has the
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burden to prove the same further Employment Act under

section 47(5) places the burden of proof on the Claimant to

show that the teI:atJ‘y as upfair before the burden shifts
to t %-& elg ination.

éﬂ
hereas the court also notes that the nelent on its

urnish its |nve jort to the court, what
'_ the PE€ well captured and the

end dld

": nst him. The Claimant never

ts from the customers despite

®\vere bank customers. It

g
-,

1"'1"“-\:!.,“ 5 subject of the charge

aga :;;l__-i_-_

X --_---« nmetd ately the loan amounts

ol & 2
'ﬁl. _:I il - -._ "l._'. )
were clearedgy/gawas™ no R Rence as claimed by the

Claimant. In as m(& ', the as based in Embakasi

Junction branch and th& k place in Embakasi

*l-. "-.
'1.1'-,..'”

branch the same were arou > place and the Court

b
b

takes judicial notice that in,_:clh : A k'ﬁ- e transactions can be

executed without the per 1’._‘:._ the transaction being

physically present in the s ) where the item being

i

. =
Ll
O

il ssertions that he did

transacted is. Further, the clam
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not have access to the Respondent’s system may not help the

court in understanding why the amounts were sent to him

immediately th cusm ans were cleared. The

reaﬁ% hﬂlﬁw thee't Ia'F:F‘ st have worked
|

e customers in question and possibMhagkinsider in the

e view that the Claimant

¥ proof cast upon him by law,

r termination of his service took

-"

patmlsindu (supra) the court

AN

=T
SEONRNIY O B for#h® procedure to be followed
S .y

_ . : ¥l y , .
in matte 'ﬁ Rlaals or oM Mg tion as follows:

“(5) For any C OORNGE of unfaiMg b of employment or wrongful

dismissal the burdemgoM™Rloving tHEg termination of

employment or wrong I}HH sal h ed shall rest on the
employee, while the burd . llstiTP
of employment or wrongful di-{ "”-:,._.
[Emphasis added] 1

So that, the appellant in this'&QISﬁE

lrounds of the termination

t on the employer.”

den to prove, not only

that his services were termingt q, ot the termination was

unfair or wrongful. Only whergSl W has been laid will the

L

employer be called upon undex o2 : "to prove the reason or

reasons for the termination, ana ployer fails to do so, the
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72.

termination shall be deemed to have been unfair within the meaning of
section 45.”

15. We have carefully examined the testimony of the appellant in
relation to the discharge }7 vidential burden but we are afraid it

does n essar o@nddti I e the employer's
re ons er sectlon 43. j-
ec lon 43 of the Employment A e that for

termln r dismissal of empleyis to be held valid, an

BVed the reasons existed

fi® cmployee’s srvice. The Court
| 66A of 2017, Kenya Revenue
docl ahi & 2 others [2019)

f proof: -

e stanrd of proof, and, certainly,

e-REl o BERECINR. /3 (1) of the Act. It is improper
for a co ec ! ."-‘u would have to undertake a
near forenSI -'t qination and seek proof beyond

R 4,
O™
|

reasonable doubt’QS™ga CrimirTags yre it can take appropriate
action subject to Mg Jéquireme edural fairness that are
statutorily required. <Fag Standa ' pof is on a balance of
probability, not 01."&7:-.0 abig B and all the employer is

required to prove are thé s_o s "genuinely believed to
exist," causing it to terminate W% Ta S services."

P ohe

From the above, it was ¢ Respondent genuinely

Wl Ch g

believed the Claimant to ha B the said amounts as

kickbacks after the custo : were cleared. The court

notes that any reasonable er & the same position as
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the Respondent would have lost trust in the Claimant more so
when it is a financial institution where trust and honesty was

paramount.

73. T@%’E Blﬁ VleuSegggfl employer would
; mate an employee based on the sam _635 was held

by Lord[Bdghing in the oft e of British Leyland
Y, - Tt RLE ted:

PMoble for the employers to dismiss
8 would have dismissed him, then the
casonable employer might reasonably
Issal was fair. It must be remembered
Adllegf reasonableness, within which
one view: another quite
e iBLIId quite reasonably dismiss

% Tl Ay him on. Both views may be
L "-_w.__":'l to dismiss him, then the
Mle /(TG gh some other employers

L he was a temporary

employee working Wjifsthe RN t from 2013 to 2017

before he was confirmieg
. *l-.,. "5
WL AP
already a term employee” Qi O

ik

anent employee, was
ed by the rules and
regulations of the Respoh;i.le'!rl -..4..1I ":L-‘ d not therefore claim
that he was not given ﬂ!‘ﬂ :Iw . policies and manuals

yet the same existed and 1 Esige quested for the same
el

o

and they were never given. The Co®¥ is therefore inevitably
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driven to find and hold that the the Respondent had valid and

reasonable grounds to summarily dismiss the Claimant as it

Cﬁ&&‘l‘ 9};0Lfr Sb? lop.44(4) of the Act

t es an employer to summarily d|sm|s _@ployee The

Clalman -. ssertions that i-- br given any warning
ot 3 SMCR g5 charged with a gross

i® 2 summary dismissal. The
Il

Appendix 14 clause 10.5, of the
& procedure, Clause A5(a)

pondent s staff Manual

being an instance T

76. Regarding procedural™= now an established

principle that for termlna 5 fairness test there

'I-

f i ¥ II".I.‘

should be both substantia B cdural fairness in a
N =

ill*
By
Nl

versus Kenya Commercigisanic |m|ted (2017) eKLR
L =l

number of cases including b of Janet Nyandiko

among others. Further Section phe gquiding law on the
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procedural fairness which must be adhered to by an

employer. It is the Respondent’s case that the disciplinary

process agamst aIU rocedural and fair.
6 Eli ed with a show
s

e letter of 14™ December, 2018 Whlﬁ e$ponded on

found unsatisfactory

HMant was invited for a

f®iary,2019. The Claimant was

e representations and to attend

-I

i Claimant did not attend

Ia t he was not given the

""" that even though the

Respond ‘ AW nant with investigation
report the chargey s d in the show cause
operly. The Claimant

report during the

disciplinary hearing. The Clall L"ﬁ Hefend himself during

hearing and he did conﬁ:" Pl : es of the disciplinary

hearing and attendance sh B 0.

o

¢
‘.
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78. The Claimant appealed the termination and the Respondent

maintained its decision stating that there was no new

evidence and c un m. The Claimant confirmed

tha¢ Tﬂfa IU& ues and given
|

ﬁ
te of service. The court is therefor d that the

Respon followed the due p#OQ in termlnating the

R period taken from the
ff®vas almost two years.

' rt further finds and holds that in

LI it i IS o respondent followed a

2Ny
R

] -_'_'_—_I'-'-_J le d"to reliefs sought.

80. Having established that th Clamant was fairly terminated
the court proceeds to find that he not entitled to compensation
for unfair termination and having admitted that he was paid his
terminal dues upon termination these prayers cannot be
granted.

81l. In conclusion the Claimant’s claim is hereby found

without merit and is hereby dismissed with costs.

82. Itis so ordered.
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Dated at Nairobi this 28th day of November 2025
Delivered virtually this 28th day of November,

2025

Abuodha Nelson Jorum

i":'-l-.--r .
J{Hesmmg judgeMvision

-"'._
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