REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATIONS COURT

uAIROBI

re Hon Justice Abuo:?? Ison)
AMWANGE

ANGERg{n ........................ .

DGMENT

lh 0Ty, T AR ded Statement of Claim
. o e, n
. ey
wl 9 L e o] Gk ?: -"l' . l"d' as fO”OWS -
a. Th ol N 3 e .--"ii; tl by the Respondent in the

*-'.Ls - V3 h s g Respondent’s organization.
b. The C/ : A R Wed for the Respondent with
diligence, Mesh-ama A AW hich propelled him to be

considered f/t R Mg-respectimg {ch included but not limited
to general clerk in Hgewgar 19954 anager in the year 2000
and branch managema Me{y Kis and Eldoret respectively
over the subsequent yegrs, & -

c. The Claimant averred trialgth@ CI'ae
punctuality and hard work sPiged t ondent business upwards
as the Claimant was able o ’-.-.-.L..;l1 by, prove and manage the
respective branches with little:td # KPOWE 0N and remained faithful
hence considerable increase in t

commitment, dedication,

!h.

. eSS sa/ary over the years.

d. The Claimant averred thatien S @he 18" of August 2020,
without notice, warning or} p/al _V’J' g@lfication, the Respondent
severed ties with the ClaimaRt{B RGN ismissal.

e. The Claimant averred that &§ .! —;,'E'.'- allegations of the letter
dated 1° July, 2021 that thés H subjected to disciplinary
hearings and actions are unfo AJEe Untrue and that the said

claims are unjustified and cannot- e helgitiated at all.
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f. The Claimant averred that his termination of employment was
unlawful and unfair for failure to conduct a proper investigation, lack
of fair hearing, going against the Respondent’s code of conduct and
business ethics, discriminating the Claimant and failure to adhere to
laws and rules governing d/sc1plinary process.

g. The Claimant avegre /nordinate attempt to delay his

dues ic athout ti as caused him undue

‘i% tr. nd ertamty taking into
sid the difficult economic tim

aimant averred that he is entitled to b e days due,

ys wogked and any outstanding amounts up to luding his last

day ofgiNg which the Respondent galgfliesces the letter of

termingtigh®itled summary dismissa
il "'Ii. e Cla

the following against

% Claimant suffered unfair and unlawful
spondent
il F ad-unlawful termination.

Rl 1*"?.""’ inal dues amounting to Kshs.

'._-; oY hate of filing until payment in
PR
Vs -.‘.I

2

"
L]

2. The Respond t Rof Defence dated 3"

October, 2022 and auhs ollows: -

'r_1ter

a. The Respondent averred T _i.. thé '.,._ ant was not a diligent

employee. That on a numbér % , the Claimant failed to
execute his duties with good faith € -, have all manner of flimsy
reasons for his behavior and "'!v lrcumvent the outcome of

the impending disciplinar Lot g ot signing or even

acknowledging the receipt of J g
b. The Respondent averred that t behavior meant that at all
times the Respondent had to bear Wi € laimant even when it was

right for the Respondent to summarily dismiss him. That looking at the
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career of the Claimant his service to the Company and age it opted to
try and mold him, giving him a chance to improve and salvage his
career.

Cc. The Respondent rred verbal/y and written warnings were
severallyggiv e Cl f&?s alings while on duty but
th@“ﬁﬁ : f

@e spondent averred that through a serie f a hich, when

k

% aken to§ r can be considered gross
several,

e

A mployk
= i - , - .

LR carly ot k ' ; ructions from management,

;l
ra

ajscon t¥ the Claimant

to break the rules of

.-. source policies by refusing

on time, which was in its strict
gny’s business interest making it

Jance decisions.

-"

dal, st laimant was bringing the

o le "T,.._ omt in time, the Claimant

et D T h, which was against the

'; loss and damages through

human '!J'.ﬂ!.,_ . " AWl through a letter dated 8%

August, 2020 0Te K aCt a disciplinary hearing.

. ' gly or unfairly dismiss the

Claimant. That the "5 llll?ﬂ.al wal tively and procedurally
proper. | _

g. The Respondent averred that {"'-.' .-4-_'. ed 14" August, 2020 the
Claimant was invited for an e W
defended himself. The /ette 5 H

sl
2%,

before a committee and

e right to call witnesses,

produce documents and aIs b1 pe @cd by another employee

which he chose to have til§ (Wsentative present at the
hearing. He was also given t !'" Fi eal but chose not to appeal

or acknowledge receipt of the s issal letter.
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h. The Respondent averred that the Claimant was summarily dismissed
after hearing for negligence and gross misconduct in accordance with

the Employment Act and in accordance with the Respondent’s Human

Resource Policy, ich t nt had knowledge of and of which
the Claiggant U
i. Th Re;kﬁa erred that t e ages as claimed
@ ue and made with intent to decelve a d%e court.
e

%. Resptralient averred that all efforts tq:sgttle t tter with the
Claimagtih@¥®e gone in vain despited ant showing a conscious
W ort tdh b8ttt

I—

prayed as against the
> Claim be dismissed with costs.

Efence dated 25 November, 2022 and
S cgwuitigs in good faith and responded to
o itgkiat there were some notices
s Which he could not attend to.
'._u‘:l:' years and he was due to
. ; al/ the retirement and payment
of termirral. s S 0TI B Weharily dismiss the Claimant.
That the lette ; ) Kot conform with the law of
0. That the queries being agm bre directly being handled
by another manager in the B me Festus Juma who was
also a manager in charge"b ile the Claimant was in

charge of operations.

& case were heard on

13" March,2025. The ClainTSiesReTsN (CW1) testified and
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adopted his witness statement and documents filed as his

evidence in chief.
8. In cross-examinagion rned that he was promoted in
the LJHS d any promotion
%rs He confirmed that he was not subjé_$ﬂisciplinary

.l

: | . .
hearing[Pd@ to his dismissal. e only received one

2 enied that a parcel was

|ssued with a show cause letter.

’ up - customer. That he was
S,

MR W-niecd messing up the

,.. gated and there was no

ferred to Eldoret and

customer. That he' gL(iI_he N continue working and

he was not given transpQrifo claf .
.'l-

e

Al

*ﬂi

employees being taken th i.. ary hearing.

10. CW1 confirmed that he laf® -.. issal letter. That the

t -L

person from union was thq__le’ tﬁ Lnd in the office. That

1

he tried to speak but wg e did not remember
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11. CW1 confirmed that his exit salary was Kshs 36,000/= and

13. The Respondenth

he was forced to keep on working without leave. That they

were allowed u :}yudgf 40 days were throughout
his |¥~'j’ ney to attend to

'@:e matters and was not refunded b _@U not have
% |

receipts urt. CW 1 further tha¥’Iaeceived the summary

g€ minutes of 17™ August,

arning letter of 3™ August,
. e responded to.

Lo at he was called from

_#ﬁ "'l e was not informed of

the ;"_L_r T ARRY = ,. not informed of the

presence o .’-.I-

d called its witness

Tehseen Omar the Mamn o,,'.ﬁo Dirg the Respondent. RW1

adopted his witness statemge oy Hlocuments filed as his

]
e
evidence in chief and in cr SS- l’fv et lon stated that he was
appointed in 2020 and hg '

then. The Claimant was ;.3.".

the company before
and they are related

as it was a family business.
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14. RW1 confirmed that he saw several warning letters to the

Claimant and he responded. That in July the Claimant was
informed of the arg hatsapp but the messages
wer@ L Ug/?ﬁ'?c imant was also
%@rmed through the telephone. CL)

. RW1 cphfiged that the Claimas Blained himself at the

: was a branch manager

e ir clients. That he had email

ess. RW1 further stated that the

e Claimant was issued

k% \as not terminated to

avoid payment of kg hat the Claimant was

failing in his branch. '*iu-- =, S hat the Claimant was

' 5 -

transferred to Eldoret the ; ming branch but he

‘1.
started messing. That he _v_‘vla.’ 3‘- ’Eﬁ. ing orders and never

responded to customer g¢e ey y recalled him from

fin

Eldoret. RW1 further cIar e Claimant was a good

o
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worker he should not have had several warnings and

transfers.

WMISSIONS
17. T}‘Qh vocates es filed written
ions dated 26™ May, 2025. Couns r_ﬁ)on Section

% 44 of thg EMployment Act 2007, tg mit on™hat amounts

o sumihal'y dlSmlssal Th t was allegedly given
' Bk by the financial controller

|

8 |tting daily reports but no

f he was an accountant or an

; _ " :
| Pt e
18 JCHuUNS M Stflo priete . - nt was a manager who
¢ & D S *_ ending the reports. No
' Clalmant was solely

19. Counsel  StHjTRELEC : , gant had on several
R memos to him were
to him. All those he
el submitted that the

the Human Resource

occasions complametythat m&e
written and filed andgnever de

received he promptly ans ed. h
" I|...
final warning was by an ey ¥
""".-

office dated 8™ August,, 207 ,EL Claimant. That the

complaint was about neglédtif er calls from a client

and or respond to their ::ﬁ
physical letter was to be nvis Dyl €1y via motor vehicle
i-
ere

Mages. The copy of the
registration number KBY 497V ¥ Mo s No evidence of such

delivery owing to the fact that the respondent was a courier
Judgment ELRC Cause No. E873 of 2021 8



company and delivery of parcels was its hallmark. The
Claimant never received the letter.
20. Counsel submitted that contrary to the claims that he never

sent the reportd, ewfmﬁg rred that he sent the
L g YA P,
f

pages 20-30 of
@ documents. ' I
%1 unsel s jed on section 45 of the 9 ploy Act 2007 to

ate the employment of

masubmit i
.lr...

o employer sho
a

; |y angk i Fermination was unfair if
] =
e 7"0{ Lt the reason for termination
E -

§son related to the employees

patibility and based on the

_.-|"{.: yer
ret .,L-l-'- 3\,. ant was terminated

unfairlyf The ‘ =";: T e :_t'-

2025 1:..‘, & %ifp

e Eldoret branch in May

B

. The manager who was in
MoVe R not hand over to the

the brancr

:'::: gle

&d. perfo 4 : .

Claimant but conty duties of the manager

to the knowledge andégpPueval d spondent.

23. Counsel submitted ) R i nant  nevertheless
e “1._-:::; st, 2020 by sending
reports dated 3™ August, 2024 :L 1- emo and email dated
3" August did not serve""s . That the WhatsApp

WS documents did not

responded to the email da

messages marked “B” in% '-3.:
include the Claimant .*:!" communication were

=
undermining the Claimant witHga s@thowledge.
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24. Counsel submitted that the Claimant was employed by the
Respondent and worked continuously for a period of 22 years
and was due to retire in 4" August, 2020. The Claimant had

reached the ator:kij:ng e at the time summary
d|s o?d~I ve been retired and
@- S beneﬁts

. couns | ubmitted that the pr edure ed by the
. I “' :

o dismiss the Clagj

s unfair in that to fulfil
B »io‘ to be three warnings.
EPtted 3¢ August, 2020 was

tand third warning were never

"ﬁ"'b. = LS e ns to appear before the

' T
“._--'-_ﬁ. 1,, because the Claimant

,;o efence The Claimant

4 20 for a hearing in Nairobi
on 15/8/2E= : SR charge sheet framed

before he came.

. h%'tl.- the
th

the witness. Nobody from. ll_.'m_-. e Ny
-,;n*-.,-,.-_

was called to give evidenceg iU rther submitted that

27. Counsel submitted g Director was the

In her own cause and

accuser, the prosecuto

nant’'s establishment

the Claimant was convic |d'-. #ay evidence and the

person from the union wag ENEnIpicee of the Respondent

and could not stand again yyer. The Claimant was
. L

not allowed to say anything M=t d8nse otherwise it could

have been recorded.
Judgment ELRC Cause No. E873 of 2021 10



28. Counsel submitted that the Claimant had no time to consult
neither was he presented any written charges to understand
what he was charged with. That he had no opportunity to

consult or tp chbose ’}ﬁrj’sga e and brief him as he

fou rdroom. He had

@ fed him and he was not reprée e'tln]{éq'vl The star
n

ess ffomh the complainant compgg ret was not

aIIed B, Jifhess. /I'""
. sl io Z NN T M ployment Act and the

R Sectiop
N f‘ BFV National Bank of Kenya

%/ of 2018 where the court found

to falr hearing in a disciplinary

-I

h
-ll'"‘l""l. IL

Cig ate time and opportunity
it that the Claimant

.f.

Y dismissed and the

our of the Claimant.
SIONS

30. The Respondent’s A Dbera Law Advocates

filed its submissions dated

wrongful, unfair and unlay
!|-..

Respondent agreed that tht ¥ was its employee but

denied the unfair termination Co el relied on sections

Judgment ELRC Cause No. E873 of 2021 11



43,45(2) and 47(5) of the Employment Act which places the

burden of proof of the reasons of termination on the

employer. That Errtj U fair or unfair termination the
¢ ﬁ#re adopted in
; c Ing the termination are paramount.

Coun ubmitted that on TR August 2020 the
: ; f :
£ ELsddd a sup Mssal on account of gross

. ;
2 fPent asserted to be inefficient

ds and still opted to try and mold

L i B0F) | (TP MRIRMe and salvage his career

"A{’:

-."""- ent produced a copy of

; A "-|.
the minu ; fWittee dated 17™ August,

2020, several wahgi . I 14, 2015,2017, 2018

and the recent dated ™ 019, 3™ August, 2020
and final warning dated 8™.AWg '

33. Counsel submitted that,{q?lé admitted during cross

,,. cause letter on the

o

examination that he had
issues leveled against hiR further to contradict

himself by stating that he had f¥the warning letter.

Judgment ELRC Cause No. E873 of 2021 12



34. Counsel submitted that the Claimant acknowledged the

union representative being present and negates being

accorded a hearte’;le 3:)Ssent
: th

ﬁloyment Act to
that the employer should prove th etime of the

termlna 1 t had reasons that

0 enulnely believed to

gioyer to terminate the

2 of British Leyland UK Ltd v

M that the correct test of
..ﬁ

Aoy
a\‘h# able employer would

ismissal is unfair but if a

"

L
’

reasonable dismiss the employee

then the dismissal™g . .
b B
37. On procedural fairn@sSEopnsg

Employment Act and thex :"' B

on section 41 of the
operative Bank of
Kenya Limited v Banku;_n‘lg., [ l:ﬁ- e & Finance Union
[2017] eKLR to submit tig '
and justifiability of the

answering the question of al fairness. Counsel

Judgment ELRC Cause No. E873 of 2021 13



submitted that the Claimant’'s services were terminated

because of his misconduct, which was a valid ground for

termination. L JUS
ﬁ@ibltted that wheneveja? plgyee was faced
r

plinary issue, he must be |ven uificient if not

.f"r drepare his defence for

L

me to show cause

o be fair.

E"Claimant failed to discount the

him regarding the misconduct,

_ﬁ- bnt and speaking rudely
e .u\£ structions during the

e Respondent to issue him

with a dismisaa

40. Counsel relied of h&case ¢ Nyandiko v Kenya
Commercial Bank Lim20 , R on requirement for

. " I'I._

n WK, Mgl
both substantive and proced PSS before termination.

f -ll.‘

That Section 41 of the Emp?t-py £ ."'Pﬂ- ncluded a notification,

h& employee’s

'"'_;1 fore termination. That
a 'y

a hearing and con

representations and his co-

Judgment ELRC Cause No. E873 of 2021 14



absence of any of these aspects will make the termination

unfair.

41. Counsel subnﬁJUSspondent was alive to the
fact 1& as mandatory

@W
an employer who intends to termin mployee’s

must follow it. That

BLUt in sg
W7

pondent followed the
e Employment Act and
E®nd fair.

e dismissal of the Claimant from

-I

i ounsel relied on the case

at the laws of natural

b ccorded the opportunity

ir hearing before any

decision is made that W8 ke I tal to an employee.

43. Counsel submitted thatst *"e._ S ot explained to the

||._|-‘

Claimant, in a language : af 1;'“ stood, the reason for

Ay

which they were conS|der| g j his service, and that

he was entitled to have :3"'- yee or shop floor union

representative of his choice pre Beluring the explanation

Judgment ELRC Cause No. E873 of 2021 15



verbally  through disciplinary hearing invitation as

acknowledged by the Claimant during cross examination.
44, On the issue afwhet mant was entitled to any of
the@ QLW( JUSH it was trite law
% e Employment Act was not Jusé emned about

he validity of m Br termlnatlon but also
s 13 : mployer processes the
o g B is procedurally fair to the

ascertai

latipnal Bank of Kenya v

N . X A H
_#“ BKLR to submit that in
o q"-_‘t".. -

o, A
] tty
e (e employer to terminate

fWdicating authority was

enjoined to scruti e proc ypted by the employer

in reaching the decisioMsEl 5 N id . ployee.

&

du dent discharged its

46. Counsel submitted that

"-"t-..
burden of proof by provinq‘lth 31- mination was fair and

2.
sl ""ﬁ
I|'I'll‘--». nduct of the process

o)
A
it

lawful. That from the Re

leading to the terminatiork e imant’s service, it was
L]
|
[ 5

= J

clear that the decision to disnTise as fair and just. That

Judgment ELRC Cause No. E873 of 2021 16



the Claimant had failed to successfully establish a prima facie

case that his termination did not fall within the legal threshold

set out in the plo 2007. Counsel based its
reliﬁ L xm& pective burden
roof and called upon the court to C?@ded by the
% decisio |l Josephine 1-
0 )E .

o
¥ % Claimant counsel submitted

& Others v Plan

payment of lieu of notice of 4

ot e from employment was

35 of the Act but one

ary dismissal for gross
misconduc j.l : IRnotice than anticipated

48. On the claim for unpehieavd B-| submitted that the

claim had no basis and coul® '- pbecause the Claimant

knew he was entitled to qu‘\llé i ilized the same hence

".

his claim of Kshs. 48,000 & f40 days leave.

49. On the claim for maX|m o sation for 12 month’s
salary counsel submitted that "'- fhant’s termination was
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not only procedurally just but also substantively fair, therefore

the Claimant’s was not entitled to maximum compensation for

12 months to th JKUg ,000/- .
50. O ﬁ‘ Kshs 9,000/=
'@nsel submitted the Claimant’'s trav _@Eldoret to

% . . . .
Nairobi jMagfhot pegged/sub bntract, neither was it
oV - BEERTCe the Claimant was not

LE. |
f®¥are to and from Eldoret of

Efbstanfiag

uu.-. bip remittances counsel
-'h i

. a member of any union

ay f documents, therefore
: N
the CIai / g ki bership remittances of

Kshs.9,396/- could™ao
52. On the claim for remittances counsel

d NSSF remittances

submitted that the CIairﬁa "l.
-

RL.

. & o
Ilg“”‘v hat the claims were

were paid to the authorrl'.[_eI ild therefore seek for

compensation to the saig Je
'-.

unsubstantiated as no do 35 been tendered to the

) Uy
]
""
=" B il
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contrary. The Respondent tendered a pay slip in support of

the payments hence the prayers could not issue.

53. On the claim fo ert| s V|ce counsel submitted that
the M@ ﬁr collection in

p lance with section 51 of the Employ

_@ and could
be plckii he Claimant’'s converioiae.
.lr... -

‘l 4, j@{[l‘ ¥and considered the pleadings,
- ! I.I T-l‘-- =

L am 3F i .'.."""-"-*.. Ly g counsel in support and

""! ! 1_-, has also considered

sues for determination

auth _ﬁ_

are there ""

(a) Whether thé&s : '.gzant !
Respondent. ,

(b) Whether the Claimang o_e

'-..

rly dismissed by the

D the reliefs sought.

"l.‘-l... 3
Whether the Claimant wr l’?.r‘:d. y dismissed by the

Respondent. i

| Sl
.i.-"
[0

'|
55. In the instant case, it woil pute that the Claimant
had worked for the Responde t orils years dating back to

Judgment ELRC Cause No. E873 of 2021 19



1998. The Claimant alleged that he worked diligently in

different places in the country his last being Eldoret until 18"

August, 2020 VL gH marily dismissed without
not| ﬂh ﬁ{]t averred that

'@e was no proper investigation carried _@’he was not
% |

accorde air hearing. That he argzadue for retirement and

¥ avoid payment of his

other hand alleged that they

e e nduct of refusal to carry

., ""\\‘It-. blinformation and being

dlsmlssal letter of 18%"

"-|.
MR- inced that the Claimant

both oral and written

was issued with s@e™a] warnil
ol

but he never change afi ransfers. That it had

valid reasons to dismiss tRe i and they followed the

1' 9
A

sk ""ﬁ

1 .

g | b a cases is governed by

ag | .

section 47(5) of the Employime

due procedure in termlnatu'_ll

57. The standard of proof if
ere the employee has

a duty to prove that termifa BWas unfair, while the

Judgment ELRC Cause No. E873 of 2021 20



employer must justify the reasons for termination. In this case

it was not dispute that the Claimant was summarily dismissed

on 18™ August, 2020. 'Iﬁ'}eﬂﬁ t had a duty to lay a prima
faci i&f l§

S'Q IS also now a well-established Q@e that for
% |

termina to pass fairness tesCHfcre should be both

Avith a number of cases

™ but not limited to the case

k.

Wclieved to exist and to

cause the termindeQ g . Failure to prove the

reasons for terminatiofmihithe e amounted to unfair

. ) . W i, !
termination under section 4.5%J RS
"."l.'h.._l'll_.ll
M 10ng other cases the
i e 9

case of Mary Chemwe .4 [l vs Kenya Pipeline

AS

60. The courts have er‘qlcl)ﬁ

Company Limited [2014

[ 14
‘-:-..

Invariably therefore, before an eFr MT0yaEan exercise their right to
terminate the contract of an employee, there must be valid reason or
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reasons that touch on grounds of misconduct, poor performance or
physical incapacity.

61. The Respondent in support of the allegations of not

fO||OWI ins ucTn:m‘s, giwl ation and being rude
mers produced only t e of d|SC|pI|nary

erng 7" August,2020. There were | vestlgatlons
arrled t prove the a :.*r"'-""-_ against the Claimant
< e r f "3 in Eldoret station and it

;l

,_'o him a while to settle.

t illustrated that he sent the

_ﬁ; 0 and he denied being
- .

= -:.,,.-..1.'.' court appreciates that

=~

the SETTHANAL o R aar” 1, N of warning letters it was
L .H

important to & A%gat it betkg Em for the said warning

letters as some werBgwhitien fi

- b on it se warning letters.
.h .

s
63. The court notes that apart ¥

ings and last warning
and the Claimant used

aid warning letters no
r
disciplinary action was evéh, e Respondent against

the Claimant if at all the 5 yjere that serious. The

final warning of 8% Augus L S with regard to the

7
Claimant not responding to the cI|en S queries. The claimant
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denied receiving this letter. The client he was accused of

being rude to was not disclosed in the letter. The warning of

3" August,2020 4as aju rt WhICh he was required to
sen M-M
Qhe court notes that there was no Q@tuse letter

6
% I he charges against«CaaClaimant for him to
i SN, duri oﬂ#’_l-’-‘. he Claimant confirmed
{L E® invitation to the disciplinary

ind not informed of the charges

stipulatif

eR N et prgoare. The summons to

I‘ "" the Respondent dated

ha s of misconduct, poor

65. Whereas this cO¥g ) as the employer had
ed at the time of

reasons they believea

termination which caused ‘Eh T e ate an employee the

reasons need to be valid__q?ﬁ

d

M

ﬂ’; the case of Bamburi

vk

Cement Limited vs. zi [2016] eKLR the

Court expressed itself o QT O 1 of proof required as
.

o

follows:
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"The question that must be answered is whether the appellant’s

suspicion was based on reasonable and sufficient grounds...”

66. In this casE Resp n s icion was not based on

fair ana&

ked for it for 22 years. They shoul @ad cogent

well investigated betg ummarily dismissing

groun s a|mant having

" \Whether a reasonable

Pemployee based on the same

ning in the cited case of British

! '-. R 91 stated:

: o- o/ -.,_ -"I the employers to dismiss

oultF@¥e dismissed him, then the
gable employer might reasonably
fair. It must be remembered
that in all tiTesgd B o Sonableness, within which
an employer mig Bi: another quite reasonably
take a different vicw e woula sonably dismiss the man.
The other quite reasen beuLIgeep Both views may be quite
reasonable. If it was ' a8 easoll dismiss him, then the
dismissal must be upheld jh some other employers
may not have dismissed him”, -||..

67. It is the Court’'s view ,'ﬁ._..:""' bondent did not have

valid and or fair reasons t’g._lldf "‘1& laimant although the

Y

court takes note of severgls
l..q‘
o

over the vyears but e may have been

=
-i."

choreographed to justify the d|sm|ss #nd some of them were
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not specific as to the offence the claimant was alleged to have

committed. In any case the claimant responded to most of

them and no furtﬁstgtf n thereafter.
ﬁ S 41 of the Act
|

es for notification and hearing beQ ination on

ground isconduct. The employSaadiust be explained to in

i@ns for which termination

F®ond  also  consider  the

oyee in the presence of another

AN

'3 they dismissed the
ao

io®onduct, issued him with
L] "1.'.

C ._.ll. (

Cla e MliCRi¥o!i n e el

S i i
warning :=. ':.5:'_ dimvite bsciplinary hearing where

RoeMeafter s dismissed.
ol

he was heard and
70. As noted earlier in"wiohjiydod EW- Respondent did not

undertake any investigatiG M rify the accusations

i

against the Claimant and,sof 31'-*

ﬂ %49..‘._ y committed. Further,

O\l Use letter in order to

W warning letters were

not specific about the offe

he was not issued with

o

understand the charges agamst im and make his
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representations. It is now clear that the initial disciplinary

process starts with a show cause letter as was held in the

case of Vicky LurI Lcjua v Independent Policing
c} y T20 S held as follows;
rmal disciplinary procedure starts W/th E1-ﬁause letter”.

r

e empiQ will be informed in Wr/t/n b visor of the
nature ¢ complaint allegation. Th 2 oyee wilbe required to

submit ponse within twent ays
4 ’ -.<.J_' on ("#’ for disciplinary hearing of

erved upon the Claimant who

ed to go to Nairobi it was clear

=
-"
.

_‘ﬂa‘ of the charges against

e ﬂ""\.r by the invitation letter

is rlght to call any witness,

R
i c o fellow employee of

his choice or union '@&fiC a'l"n-
72. This court also note th R official who attended
*l-. i

the alleged disciplinary o -.,_l-"_. an employee of the

'!h..,.-'-:
Respondent and the CIa_w-r;ldg b :r-_r_, y found him in the
1% 1

Respondent’s offices hen§g Mot of his choice. The

=

-q .
Respondent ought to have 3 arges they had against
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the Claimant in advance and given him time to prepare for

the hearing.
In Kiilu v Isi Re ed (Cause E022 of 2021)
[20 nEQ 3’ IRTR }ﬁ !‘
@ /oyee is entitled to be given adequate espond to a
ow ca etter and adequate notigge#O atte disciplinary

ear/ng/ g. Minutes of a disciphig oting must be clear on the

.l!... . -
iy Codllie ; ey indicate whether the

to be heard, and what

;l

s fellow employee or union official

blinary hearing must be the same as in
-"

fivitation to disciplinary

hearing, he was jua?hd to hirobi and no charges

were communicated in a@ cey the hearing was just

L8 |
but a formality to dismiss the
r

75. The need for procedur"l‘.f MBS emphasized by the

court in the case of ":'fl" gpmmercial Food and
Allied Workers v Meru ers Sacco Limited

[2014] eKLR that: -
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Section 41 of the Employment Act is couched in mandatory terms.
Where an employer fails to follow these mandatory provisions, whatever

outcome of the process is bound to be unfair as the affected employee
has not been acidjd ' in the presence of their union

ma ry,

roced§{

77. Having establlshed that the Claimant was unfairly dismissed

iIsmissal was unjustified both tively and

represen t/vﬁ 5
76. To) e court finds {%Clalmant S

is he reliefs sought.
the court proceeds to find that he was entitled to the
damages for unfair termination under section 49 of the
Employment Act. The court is guided by considerations under
section 49(4) of the Act. The Claimant had served for 22 years
which was a long time, he was due for retirement and the
summary dismissal was unfair. The court is of the view that
the Claimant’'s case is one where a maximum award of 12
months’ is justified.

78. On the prayer for NHIF and NSSF remittances those are done
by employer to those organizations. The Respondent
produced the payslip which showed it remitted the dues and it

was upon the Claimant to produce his statement to show they
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4

|

were never remitted. The Claimant could claim service pay
but then he is excluded by the provisions of Section 35(5) and

(6) of the Act for being a member of NSSF.

79. Regarding the claim for four- month notice pay the court

notes that the parties never attached any employment
contract stipulating the same four months’ notice pay and
what is provided for by the Employment Act under section
35(5) is only one-month notice pay. The Claimant is therefore
entitled to one-month notice pay since there was no notice

given to him.
II' | .

"!L court notes that the

Sl e, ] WL ployee must file their
k% ition of employment as

claim witht 4

provided for undefgg ployment Act. In this

case the Respondent w August 2020 and the

initial claim made in Octo' y '“ his was outside the
.i“-'.l':"

JINOREREI. ct hence this prayer

& !.ﬁ pray

fails. &7'

timelines given by section__I
1

81. On the prayer for Union dues for 12 months the Claimant

never illustrated if the Respondent withheld the dues. This
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was an issue he would follow up with the union not the
Respondent as his duty was to remit the dues and the payslip
was clear that they were deducted. The Respondent
allegations that the Claimant was not a member of union were
not true since they invited a union member at disciplinary
hearing and the payslip showed deductions for union dues. It
was upon the Claimant to show if the same were not remitted
after being deducted from his salary which he did not show.

The prayer therefore fails fails.

82. On the issue of fare to and from Eldoret again this is a

special damage which must be properly pleaded and proved.
The Claimant admitted during hearing that he did not have
receipts for the fare used. The same prayer fails for lack of

proof.

83. On the prayer for certificate of service the Respondent

stated the same has been ready it was upon the Claimant to
collect the same. This is the Claimant’'s entitlement under

section 51 of the Employment Act and the prayer is allowed.

84. In conclusion the Claimant’s claim is hereby found

merited and is hereby allowed with costs as follows: _

Judgment ELRC Cause No. E873 of 2021 30



a. Notice Pay............ Kshs 36,000/=
b.12 months’ salary as compensation for unfair

termination Kshs 36,000/= x 12 = 432,000/=

{ TOTAL KSHS 466,000/=

c. Certificate of service.

d. All the other prayers of leave pay, NHIF and NSSF
remittance, union dues and fare to and from
Eldoret are disallowed.

e. ltems (a) and (b) shall be subject to statutory

deductions but shall attract interest at court rates

from the date of judgment until payment in full.

b
Dated at Nairobi this 28th day of November, 2025

Delivered virtually this 28th day of November, 2025

Abuodha |\||%.|5°!1 Jorum

Presiding Judgi REFie-Rivision
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