REPUBLIC OF KENYA

IN THE EMPLOYMENTf: m RELATIONS COURT
US APPLICATION NO. E190 OJ _6'

KENYA AER LIMITED

MISC

Tl
1. b S o0 M, June, 2025
_' F o "l.-

brought 3A of the Civil

L
§

procedure Act and Ofg , Rule 6 and

»
-4

Order 51 Rule 1 of the Civil )10.

oBedure

the Applicant leave to file an appeal .'W’"l-:_ e against the
%

; ‘ﬁ O. E620 of

:i= M ited and the

oo perly filed.
.
ds set on the

th

2. The Applicant sought among O court grants

judgment and decree in Nalrob.Tﬁ,C

||

2021 Isaac Thonga vs Kenya A ’I

B,
draft Memorandum of Appeal to be

‘
| Wk
b

3. The application was supported by the gro

face of this Application herein and the Affidavit of Njenga
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Muchai the Advocate in conduct of the matter for the

Applicant who averred -
a. x |0‘-[ U‘S s}?d r judgment
22

ovember, 2024 however on Clt the
dgment was not ready and the court dire

uld be delivered on notice

notice for the
iespondent serve a
ARt ted by the law.

g ty after the Applicant’s
rused the e-file on the CTS
e _delivered way back

TFE N ent was delivered
b IatEa DUROT § "'H- ) L pplicant stating
that ;I‘.,*'-- -"""; B | oS "I' eeded to award
e --‘ L o
Oaparne I, 11 ST T S 240,000/=, pension
contrlb 'hs' el - 5] ‘w_,l o shares at Kshs
183,900/=. ) "

d. That being ad$ ‘v:n by tha
was to appeal the entmiuggnaent SR ppeal ought to

the Applicant

have been lodged 30 days -_‘. the the judgment

however the appeal herein Vo SiRETHEsS hs late for the
l..:.-q.l-lr [

reason that they were not awd v-i .

\ L
e ]

Helivery of the

1
e. The court is clothed EWith A I discretion to

1F"=

tend timelin ithin whigh Ty L: l. That
extend timelines within w i Lﬂ' Bppea at as

Judgment.

illustrated in the draft Memcd ] \ppeal annexed

i

I-i.
herein the Appeal is meritorious¥efd rgikes triable issues
that would require the interrogation of this court with high

probability of success.
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f.That the Applicant had in addition requested for the typed

proceedings and to ensure the judgment and any orders of

the court emafgpting f t it are not rendered
n t'xnﬁrig in}]\:v Ssz?h‘t allow this
Kb e

@ That it was in the interest of justice an V@mn
% ought the

of th icant’s rights that the orgglfs
£ appli

L
In re i:‘ he
il

nlbe granted.

4. LFAffidavit sworn

I Respondent herein

s Application where he

-
"

kg rightful dues which
'ﬁ. A Ny
the Applieag¥ Res.w
redundancy on28i™ay 2019 %
b. The Applicant®ad m-.%si in &
owing him one month*&sSadai\g in li
pay for 26 years worked, s_io

S Re mination due to

.I
ation letter to

ice, severance

and accrued
leave days as at 30" April, 28 II-||I-|.|_._l"-

C. That despite repeated pre 5 '{‘:-:_ pplicant never
paid him those sums nece..§='tI i ille the claim on

30" March,2021. That tife A

indebted to him and :l_

dmitted being
piisent judgment

was recorded on 3™ May, gment thereon

entered for a sum of Kshs 483,509.0 fb#ch was a period

of 4 years after his termination.
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d. That a partial consent judgment having being

entered the only issue left for determination by the court

was damages por ur\jfv ation, pension and
5& n t eSna a hares

e Applicant continued to f nt of

e partial consent Judgment through |nstal

BTt direct

%E}

Y issues on 12t
ATties. The matter

Bber,2024 to confirm

frion date by consent the

pg.court on 2" October,
: OxCkallerved them with
T2 i gat the Applicant’s
. 'AVI t:;.:"'-

I'be delivered on

g. .._H"',' the sum of Kshs
B to him to date.
That the Applicant®

frustrate him by délgwng

burt process to

urther to his
prejudice. i

h. That the intended 'tle"-"l.' ! 1. merit as the
Applicant having expressly adr g’ F:_'t:, J him the said
sum cannot turn around f'o"-.d'fs e o NI judgment
which is a ploy to further de 2y T T . is dues.

i. That the Applicant was 'l-f .III-.F"'- - ®he letter dated
20" March, 2025 with the d | ":.__ tificate of costs

but once again the Applicant cHUS®%0 j#Pre him and his

plight. That the instances where consent judgment can be
set aside is where there was fraud or deceit,

misrepresentation or other vitiating element of a contract.
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j-That the final judgment and decree having being issued

and the trial court having confirmed that the termination

was unlawf I an should be compelled
amge a|I MSW |mmed|ate
ecu [ ould issue.
%'@ That he has suffered immense har @t
he

May,26 9fqt the instance of the Appl| e Bnd pray

-"u.- insta -u |ct|on which is pure @ing tactic to be
._ dismigsedy s . / AL
: L g Ty " stay orders on a
Ay : '

s the decretal sum in

ion would ensue

A‘ -.,I ir respective

Muchai &

Associates Advocates fileo i - Sions dated

On the issue of whether the del_ay '?:? - appeal was
inordinate or justified counsel supi . _'* gthe Applicant
discovered the delivery of judg -.". Wbugh its own
diligence after the lapse of four mo fithere was no

notice of judgment delivery served by the court or the
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Respondent and as such the Applicant was prevented from

%&L J US ?I!}‘Ienge t/a

Impe ter Serwces v Juma (ELRC Appe &yf

LRC 1753 where the™aghrt accepted

. o ment -—ﬁ'- valid reason

' f i@ and not inordinate.
<

1) of the Constitution on

deem the :;_.r;,

acting earlier.

, end time and
o
Y] .""-F‘ filed counsel

. . W,
relied on sectlonIE i Q:C PR 1

t and Order 50

Rule 6 of the Civil ProcedyragxRules O% Bon to extend
1l .L"'L-

time. That the discretion sHaHg

d judiciously
and to advance justice not defeat f"-., 11 4 ant attached

draft Memorandum of Appeal,and l’] for certified

proceedings demonstrating pronmp b er discovery

of the Judgment. He submitted High B courts have

el
held that technicalities must not O%erridg&fhe need for

RULING Misc No. E190 of 2025



substantive justice while relying on Article 159(2) (d) of the

Constitution.

10. On the iss ‘iF&wLmaI US Tonstrated

e intended appeal counsel sub
%’hemor ﬂ of appeal discloses, s®gighis Iegal and
ues dgahether, gistrate erred

' RES (TN © (‘ ya irly terminated and

,‘.;-""

Fiustifiable in law. That

u
e

. . and prima facie
”4#,"1
afatpl licw.
e

Rl

“RE ﬂ‘_o_ D} SO DTS UG \ s

% %

11. The Respondent through™is*agdvocati hi Kalande &

Co. Advocates filed writtehuisdb SRR dated 18™
LN ; :-.

i, RN .

September, 2025.

12. Counsel submitted that the Appl-l% 51 ::i o court with

1 ]
unclean hands stating falsehood ; yqs L

1-_.

flerserving of
any equitable remedies from this™¢ the Applicant
was always aware of the final judgment as gy the affidavit

of service which had been availed to this court and the
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13.

14.

2o

subsequent demand letter forwarding the decree on 20%
March,2025. That the plic n its heels until 13
June, 2025 t&jmﬂ }? oceedings
to%ﬂcart seeking leniency for orders oQ_@qd

extepkion of ti @ appeal.
L. . f
Colnpsiisub :-: M. the detiy g the current

tH L . :
il KO OV e (J gmordinately long and

4 L A
light -ﬂ{"ki i Jds and discrepancies
h. o

N llh'-'.'..-
|"_' ‘-:.E.

app|CafiRite oa5 ot es e e .ﬁ g3suance of any

ained. That the

stay orderg=on e pplicant was

'|. By

clearly indolent ﬁ = ng prope

i to why it failed

to file an appeal on timg, “&bunsel R the case of

a

Rajesh Rughani v Fift Limited &

Another (2016) eKLR on part8g their cases

even when represented by counsel.lr

Counsel submitted that the Appligan scape blame

for inordinate delay in bringing "E‘, lion. That the
Respondent has been greatly prejudre® gthe prolonged

delay in remittance of his terminal dues and continues to
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suffer at the hands of the Applicant who is manipulating

and abusing the court T;ess}e Urate the Respondent.
DETERMINATION 1.%

onsidered the Applicatio@gthe R

15. urt has fullly

aspepdent and heth &' submissions

ALYt oy :

n making the final

1€ e gion J9& ek ¥ Aaiigethe guiding law in

' ey
=1 < C 0. W a-ta Vo IF i
w ¥ —d{ff s ,i -‘9 enlarge time
to file the a olgte |‘L aay | P

,.r.
ought to be ﬁle

A
-p BpLo VI taEHifat the appeal

Provided that an app K of time if the

appellant satisfies the c@ and sufficient

cause for not filing the appeal . Hhe

17. In Charles N. Ngugi v ASL Cre( M T, B2 022] eKLR
L8 e

the court held as follows:

However, the intended appeal ough:-.llt“I ghdy been filed
before or together with an application3gg to extend time

for filing an appeal.

18. In addition, the Supreme Court i ijof Nicholas

Kiptoo Korir Arap Salat v IEBC and 7 Others [2014]

eKLR enunciated the principles applicable in an application

9
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for leave to appeal out of time. The Court stated inter alia

@- ﬁLﬂrtJ Ll.ger?l)r/se of such
n of time is not a right of any party. It is a @
y that is ﬂ ﬂvallable to a deserving paak the discPtion

that:

“(T)he underly,
discretio

“. ourt;
2. AP '- gE burden of laying
: discretion to extend time,
to-case basis;

W onsfogathe delay. The delay
'l.‘_.‘l..

'!l."w.

e Respondent if
5 d P o1 t"l. III
the extension o grgnte .
6. Fﬂ?“,_-,"’
7. . 1

19. In this particular casextMengpplication 2 filed with a

thout undue delay.

draft Memorandum of App this matter

e Judt
was delivered on 26™ October, 2 “ T '. ant claimed

that Judgment was delivered on 19th ! , 2024 which

r

is not true as the Judgment |"'}c W ated it was

delivered on 26" October,2024. &%

-

have been uploaded on the said 1€

& and it may

eFer, 2024. The
Applicant’s counsel was also served by the Respondent’s

counsel with judgment notice for 26™ October,2024.
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20. The Applicant’s assertions that the judgment was to be
delivered on 22" Octo 20 was not ready hence
to be deli Qirw };U t e}} has been

|II%E'Qve the judgment was dellverec

r, 2024

he Applicant’s counsel#tmghserved.

21. Bondent on 3™
Judgment notice
to that effect. The
vocates on 20
gie decree and
certificate sse, -;

22. The Applicant’ aware of the
judgment and the procgg ) : ’ ertificate of
costs and only decided to reSir=kfic e Respondent
. o0 seek from
the court stay orders and extens;j ne 2025.
23. The Applicant has therefore not g lhe court with
clean hands since the delay of o e .. has not been

adequately explained.
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24. The application is therefore found without merit and

hereby dismissed with costs.

25. Itis so orférih, } US Tfﬁ .

S~
Dated at Nairobi this 28th day of November, 2025

Delivered virtually this 28th day of November, 2025

Abuodha Nelson Jorum

& .

IDivision
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