REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT BOMET

CIVIL APPEAL NO. EO003 OF 2025

RADHA MOTORS LIMITED

APPELLANT/APPLICANT

VERSUS

ELIZABETH ONYANGO

lll.  THAT pending the hearing and determination of this

Application interparties, there be a stay of execution of
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the Judgement issued in SOTIK SPMC NO. 51 OF 2017
ELIZABETH AKINYlI ONYANGO VS RADHA MOTORS.
IV. THAT pending the hearing and determination of the

Appeal, there be a stay of execution of the Judgement

issued in SOTIK SPMC NO. 51 OF 2 ELIZABETH
AKINYI ONYANGO VS RADHA MOTOQOF

V.  THAT the costs of this Appli

48 of the Civil ections 1A, 1B and

3A of the Civil t was premised on the

grounds on the,fa lication and further by the

Judgement, it filed an Application for Review dated 20%
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November 2023 so as to correct the error apparent on the
face of the record. The Applicant further stated that its
Application for Review was dismissed through a Ruling dated

11" September 2024,

keying it in the computer, it

at Mombasa instead of a at Bomet.

That the error mistake. It was the

Applicant’s furth istake was rectified and

the Memoran filed in this court on 6%

hat its Appeal had a high chance of
was an error apparent on the face of the
ord. The Applicant further stated that the subject motor
ad been sold to Elijah Gathogo Mwangi and could

vehicle

therefore not be held vicariously liable.
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6. It was the Applicant’s case that it would suffer substantial
loss if the stay is not granted. It was the Applicant’s further

case that it was ready and willing to provide security.

The Response

jurisdiction to issue
of Appeal filed out of

ave of court.

he Memorandum of Appeal dated 6™ February
incurable defective and bad in law.
IV. THAT the Application dated 13™ February 2025 is res

judicata.
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V. THAT the Memorandum of Appeal and the Application

were an abuse of the court process.

8. The court directed the Preliminary Objection be determined

first and heard through written submissions.

Applicant’s submissions

9. Through its written submi

10.1t ission that this court had
peal out of time provided sufficient
. It relied on section 79G of the Civil
That Article 159 (2) (d) of the
on of Kenya enjoined this court to administer

justice without undue regard to procedural technicalities. It

was the Applicant’s further submission that their error was
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clerical, unintentional and an honest mistake. It relied on
Belinda Murai & 9 others vs Amos Wainaina (1979)

eKLR.

Application for extensi the Appeal

since the court extend time

submitted that the Appellants filed a

Judgement in the trail court had been delivered and the 30-

day window lapsed. That the Applicant filed the Appeal
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without leave of court and the Appeal became incompetent
and void ab initio. She relied on Salat v Independent and
Boundaries Commission & 7 others (Application 16 of

2014) [2014] KESC 12 (KLR) CIV (4 July 2014).

13.

Secretary for

Nyutu Agro Networks Ltd (2015)

15" May 2025, the Applicant’s written
dated 17" July 2025 and the Respondent’s

written submissions dated 6% June 2025. The sole issue for
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determination was whether the Preliminary Objection should

be upheld.

15. What constitutes a Preliminary Objection was set out in the

oft cited case of Mukisa Biscuit Manufact
vs West End Distributors Ltd (19
was held: -

“A Preliminary of’a point of
or which arises by
adings and which if

oint may dispose of the
bjection to the jurisdiction

a plea of Ilimitation or a

in the nature of what used to be a demurrer. It

raises a pure point of law which is argued on the
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assumption that all the facts pleaded by the

other side are correct. It cannot be raised if any

fact had to be ascertained or if what is sought is

the exercise of judicial discretion.” (Emphasis

added)

16. The Court of Appeal in Attorn
State for Immigration Persons v
Andrew Maina Githi Kamunjiga

[2016] KECA 81

in determining whether
inary Objection met the

what Sir Charles Newbold set

hat the Preliminary Objection raises a pure
of law, second, that there is demonstration

that all the facts pleaded by the other side are
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correct; and third, that there is no fact that

needs to be ascertained.”

17. Further, the Supreme Court of Kenya in Independent

Electoral & Boundaries Commission v C erenger &

2 others [2015] KESC 2 (KLR) held:

reennsnnns The true tion serves
rves as a
objection—against
profligate time and other
it serves the public
ce judicial time, so it may

do

to deserving cases of dispute

to 'the preliminary objection as a sword,

inning a case otherwise destined to be

resolved judicially, and on the merits.” (Emphasis

added)
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18. In the present case, the Respondent stated that this court
had no jurisdiction to determine the Application dated 13™

February 2025 on the account of the Applicant’s

Memorandum of Appeal being filed out of tim n the other

support of its case. It is s
79G of the Civil Proc re s the court

to admit Appeals

through a Replying Affidavit rather than a Preliminary

Objection.
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20. In the end, having gone through the Preliminary Objection
dated 15" May 2025, it is my finding that it did not meet the

threshold of a Preliminary Objection. It is my further finding

that the Preliminary Objection dated 15" May»2025 has no

merit and is dismissed.

21. Consequently, the Notice o ' dated 13™

February 2025 is al d. Ap eet the costs

of this Applicatio

22. The m i or further directions before

istrar his court.

ling deliver dated and signed at Bomet this

ovember, 2025.

HON. J.K.NG’ARNG’AR

CIVIL APPEAL NUMBER E003 OF

2025 - RULING 12



JUDGE

Ruling delivered in the presence of;
Siele and Susan (Court Assistants).
Nyarande for the Appellant
Rono for the Respondent
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N
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