REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO
ELCA CASE NO. E003 OF 2023

RICHARD KIBET TONUI..ccuiureeercsssssresssaes
........... APPELLANT
VERSUS Q

PAUL KIMUTAI LABOSO......ccccvmmrnnrannnans
..... RESPONDENT ‘
(Being an appeal arising from the judgement oflonsE. Muleka on

5% September, 2023 in Sotik CM ELC'@ase Ng@. 110 of 2021)

UDGE T.
INTRODUCTION.
1. By a Memoran dated 3™ October, 2023 the

Appellant challen t decision of Hon. E. Muleka in

Sotik se . 110 of 2021.

29" January, 2020 against the Respondent and sought the

following orders;

ELCA CASE NO. E003 OF 2023 [KERICHO] Page 1 of 44



a. The Plaintiff (sic) vacates the Plaintiff’s

property land parcel LR No.
Kericho/Silibwet/1886 and in default an

eviction order do issue.

b.A permanent injunction restraining tRe

agents and employees from inte

with, trespassing, cultivating

fences, defacing boundar i
of the Iland and trees, ng,
alienating or in ny other anner
whatsoever deali ith the land parcel
LR No. Kericho 86 to the
detriment of t intiff’s proprietary
interests.

c. General da to be assessed by the

H b rt for trespass to his
0. Kericho/Silibwet/1886.
ofvthis suit as well as interests

t Court rates.
other relief this Honourable Court

may deem fit and just to grant.
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3. The Respondent filed his Statement of Defence and

Counterclaim dated 8" September, 2020.

subsequently amended on 8" September, 2022.

4. In the Amended Statement of Defence and t

Respondent sought the following praye

a. Plaintiff’s suit be dismiss

b. Counter-claim be allowed with costs.

5. The Learned Trial M

September, 2 ollows;

labor myself so much
the transactions that led
to e acquisition of Iland title
ho/Silbwet/1886 were illegal.
ere is no way the Plaintiff Could
have acquired title without the
consent being given by the
Defendant herein.
I have carefully considered the
submissions by Counsel for the

It was

im, the

ivered judgement on 5™
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Defendant and | have no doubt in
my mind that the same was
obtained fraudulently and therefore
it’s bad title.

I hereby entered (sic) judgement i
favour of the Defendant an i
counter-claim as drawn

defence and counter clai

The Plaintiff’s sui w
dismissed with casts he
Defendant.”

6. The Appellants bei a e the said judgement

approached this of Appeal.
7. The ap | Was itted for hearing on 10™ March, 2025
an Uurl issued directions that it be heard by way of

0
missions.

8. The Appeal was mentioned on 30™ April, 2025 to confirm
filing of submissions and was reserved for judgement on 12%

May, 2025.
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THE APPEAL.

9. The grounds of appeal are as follows;

a. That the Learned Trial Magistrate err
in law and in fact when he held

Koech was tainted ies
whereas the evidence o early

indicates the trans
LR Kericho/Silib 1 was conducted

voluntarily by the
b. That the L I Magistrate erred
in law, ] ct en he held that the
title deed eld by the Plaintiff (sic)
uired illegally when the green
‘ rly shows that the Defendant
sferred the suit property to the

iff (sic).

e Learned Trial Magistrate erred in

law and in fact by failing to consider that
the Plaintiff (sic) has been in occupation

of the suit land since the year 2001.
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d. That the Learned the Learned (sic) Trial
Magistrate erred in law and in fact by
ordering for the cancellation of the title
deed to land parcel LR
Kericho/Silibwet/1886 without indicati
in the number it should revert to. (

title deed to land
Kericho/Silibwet/1886 w

10. The Appellant pray peal be allowed, the

judgement deliver LC Case No. 110 of 2021 be

set aside dav e entered in his favour. He also

atthe awarded costs.

prays

DETERMINATION.

11. llant filed his submissions on 29" April, 2025 while

the Respondent filed his submissions on 30" April, 2025.
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12. The Appellant submits on whether the Memorandum of

Appeal has merit.

13. The Appellant relies on the judicial decisions Selle &

Another versus Associated Motor B Ltd &
Others (1968) EA 123, Jabane Ve ja (1968)
KLR 661, Mbogo & another ve S % 8) EA 93

and submits that this being a firstfjappea s Court has a

duty to reconsider the evidenege, evalua and draw its own
conclusions.

14. The Appell N hat he is the indefeasible owner of
the suit Parcel an at’he moved the Court after his right to
pro asuinfringed by the Respondent.

®

land parcel No. Kericho/Silibwet/1886 was produced

15. 2[lant also submits that a copy of the green card for

before the trial Court and it contains the chronology of

ownership.
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16. The Appellant further submits that the suit parcel was

initially registered in the name of Sawe Lasoi.

17. It is the Appellant’s submissions that in th 99, the

Respondent was registered as the own it parcel.

18. It is also the Appellant’s submissi@ns tha e year 2005,

the Respondent transferredthe said p of land to him.

19. It is further the A llan® missions that he obtained title

to the suit r X years after the Respondent was
regster\%

SAp ubmits that the Respondent approached him
m him that he was selling the suit parcel. The

Appellant further submits that he conducted a search which

20.

confirmed that the suit parcel was registered in the
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21.

22.

23.

Respondent’s name and that is when he decided to purchase

it.

It is the Appellant’s submissions that a copy of & land sale

agreement was produced which showed t e chased
the suit parcel in the year 2001. Q

It is also the Appellant’s submissiens tha e Respondent
was settled on another parceélof land he reiterates that
in the year 2005, thgRe n sferred the suit parcel
to his (Appellant) :

It is furt %I t's submissions that the Respondent
' esSystatement stated that he exchanged his parcel

) h

' e Christopher Koech. He submits that this

acknowledgement of the contents of the sale

agreement dated 12" July, 2001.
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24. The Appellant submits that the Respondent also stated that
he was surprised to learn that Christopher Koech had
registered land parcel No. Kericho/Silibwet/1886 in his
(Respondent) name before transferring it to his Appellant)
name.

25. The Appellant also submits a to the

that it is the

Respondent’s assertions, the greemycard snow
Respondent who transferre e land t m (Appellant) and
he cannot therefore ke s cquired the suit parcel

fraudulently.

26. The App a%\xbmits that the Respondent contends
1@ ui rcel initially belonged to a deceased person

ccession was yet to be done.

27. It is the Appellant’s submissions that as per the green card,
the suit parcel was first registered in the name of the

Respondent and not in the name of any deceased person.
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28.

29.

30.

It is also the Appellant’s submissions that he has gone above
and beyond to demonstrate that he acquired the suit parcel

legally, formally and free from any encumbrances!

The Appellant reiterates that the S
pleadings claimed that successi p
done and therefore the Appellan(fraudu S

the said parcel of land to hisTaame.

y transferred

The Appellant reli ns 24, 25 and 26 of the Land

Registrati ions 107 (1), 109 and 112 of the

Evidenc ial decisions of Munyu Maina vs

that the Respondent’s actions of disrupting his (Appellant)

possession of the suit parcel when he had already sold the

land is treacherous.
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31. Itis the Appellant’s submissions that the Respondent alleged
in his Counterclaim that the suit parcel initially belonged to

his deceased father Sowe Maritim.

32. It is also the Appellant’s submissions
Respondent produced a copy of hj
certificate, he did not produce an

Ad Litem to show that he ha@, the cap to sue on behalf

of the estate of his decea h
33. Itis further @bmssons that the Respondent
e r

should elsu topher Koech for non-performance

of t re@ément Instead of trespassing on the suit parcel.

®

Rosemary Wairimu Munene; Ex parte lhururu Dairy

34. 2|lant relies on the judicial decision of Republic -vs-

Farmers Co-operative Society Ltd [2014] eKLR and
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urges the Court to allow the appeal by granting the prayers

sought in the Plaint dated 29" January, 2020.

35. The Respondent submits on the following issues;

a. Whether the transaction betwee
Plaintiff/Appellant (sic),
Defendant/Respondent j

Christopher Koech was
illegalities.

b. Whether the title deed being d by
the Plaintiff/Ap n ic) was
acquired illega

c. Whether4th
has n

Appellant (sic)
upation of the suit

Appellant has satisfied
or the judgement entered

D23 to be set aside. (sic)
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36. On the first issue, the Respondent submits that the
transaction between him, the Appellant and Christopher
Koech was

tainted with illegalities.

37. The Respondent also submits that fi e was nhno
agreement between him (Respo n Appellant

herein over the suit parcel of land.

38. The Respondent further it an agreement dated
12* July, 2001 wa efore the trial Court and it was
between th \N d Christopher Koech.

39. Iti despen s submissions that Christopher Koech
ave entered into an agreement with him
lent) in the vyear 1998 where they verbally

exchanged their respective parcels of land.
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40.

41.

42.

It is also the Respondent’s submissions that no evidence was
produced to demonstrate any such agreement and therefore
Christopher Koech had no capacity to sell the suit parcel

to the Appellant.

The Respondent relies on Section 3(3 ntract Act

and submits that the said Chri ok e did not

perform his part of the oral agree t.

The Respondent sulmit topher Koech in his
witness statemen e he had a discussion with the
Respondent@&*wife hey allegedly agreed that instead of

Christophen, Ko ying the purchase price of the suit
par woklld purchase for them another parcel of land.
0 t

ed that he purchased land in Suswondo, Bomet
here the Respondent allegedly moved his family

after transferring the suit parcel to his name.
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43.

44.

45.

The Respondent also submits that Christopher Koech
admitted that he did not pay the purchase price and further
submits that his (Respondent) wife was not a party to their
alleged agreement.

The Respondent further submits that the s that' he

(Respondent) transferred the suijk Christopher

Koech’s name are not true becaU en card shows
that the land has never b registered in the name of

Christopher Koech

The Respo li@s on Section 45(1) of the Law of

t
Succession)\Ac ubmits that as per the green card
. hearing as Exhibit 4, the suit parcel

ally“eqgistered in the name of Sowe Maritim his
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46.

47.

48.

It is the Respondent’s submissions that his deceased father
was registered as the owner of the suit parcel on 23™ July,

1999.

It is also the Respondent’s submissions Njuly,
1999, the said parcel of land wa ed to his

(Respondent) name.

It is further the Respondent™Sysubmissi that he produced
a copy of his decease e eath certificate which
showed

that his fat N year 1972.

an offence under Section 45 of the Law of Succession

Act.
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50.

51.

52.

53.

54.

The Respondent also submits that no succession
proceedings were commenced with respect to his deceased

father’s estate and neither did he transfer the suit parcel to

the Appellant. \
The Respondent relies on the judicial @ 'Q{e Estate
(

of Charles Gungu Gwiyanga C

ccession
Cause 44 of 2021) [2022] KEH 0300 R) in support

of his submissions.

The Respondent r its that it was the Appellant’s
evidence t \I of land Christopher Koech gave
him (ReNc ofged to Daniel Mosonik.

espondent’s submissions that the said Daniel

was not called as a witness.

It is also the Respondent’'s submissions that the Learned

Trial Magistrate correctly observed that the transaction
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55.

56.

57.

between him, the Appellant and Christopher Koech was

tainted with illegalities.

On the second issue, the Respondent relies on the judicial

decision of Milankumar Shah and 2 s City
Council of Nairobi & Attorney Ge irobi "HCC
Suit No. 1024 of 2005 ( giterates that

Christopher Koech had no capa@ity to s€ e suit parcel

as it was not registered in hiS\saame.

The Respondent it ano explanation was given as to
why the s g t was between the Appellant and
Christophen Ko and yet the green card shows that the

nsferred from him (Respondent) to the

On the third issue, the Respondent relies on Sections 107,
109 and 112 of the Evidence Act and submits that no

evidence was produced before the trial Court to show that
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the Appellant has been in occupation of the suit parcel since
the year 2001.
58. On the fourth issue, the Respondent relies on the judicial

decision of Yooshin Engineering Corporation v Aia

Architects Limited (Civil Appeal E074 2023]
KECA 872 (KLR) and submits that thism€o n only set
aside the judgement of the trial C @ | Court acted

on the wrong principles of the Yaw and/oF¥ exercised its

discretion injudiciously.

59. The Respondent udes Shis submissions by relying on
Section 2 ) e Civil Procedure Act, the judicial
decisionWef Republic =vs- Rosemary Wairimu Munene;
Ex lhururu Dairy Farmers Co-operative Society

ANALYSIS AND DETERMINATION.

KLR and urges the Court to dismiss the

's appeal with costs.

60. The issues that arise for determination are as follows;
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a. Whether the Learned Trial Magistrate
erred in law and in fact in finding that
the Appellant acquired land parcel No.
Kericho/Silibwet/1886 illegally.

b. Whether the Learned Trial Magistrat

erred in law and in fact in failing

consider that the Appellant hac
occupation of the suit parcel

year 2001.

c. Whether the Learned Trial Ma e
erred in ordering for the cellation
of the title de foryland parcel No.
Kericho/Silib

d. Whether al Magistrate
erred in ct in finding that
the le or land parcel No.

Keri Sili /1886 was fraudulently
d yet fraud was not

hould bear costs of the appeal.

A. Whether the Learned Trial Magistrate erred in

law and in fact in finding that the Appellant acquired

land parcel No. Kericho/Silibwet/1886 illegally.
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61. The role of the Appellate Court was stated by the Court of

62.

Appeal in the judicial decision of Gitobu Imanyara & 2

others Vs Attorney General [2016]

follows;

eKLR. It

“An appeal to this Cou
trial by the High Court is
retrial and the principl n

which this Court actsW\in such an
appeal are well settled. B y put,

though it

should

in _mind that it has

nor heard the

in this

respect.”

(Emphasis mine)

s held as

In Abok James Odera T/A A.J] Odera & Associates Vs

John Patrick Machira T/A Machira & Co. Advocates

[2013] eKLR the Court held as follows;
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“This being a first appeal, we
are reminded of our primary
role as a first Appellate Court

namely, to re-evaluate, re-

assess and reanalyze the

extracts on the record and

then determine whether t

conclusions reached b

either way.” (Emphasis

63. This question for de resses grounds 1 and 2

i
of the Appellan\ of Appeal.
64. The A cont@gnds that the Learned Trial Magistrate
erre in that the transactions between him, the
0 and one Christopher Koech was tainted with
illegalities.

65. The Appellant also contends that from the evidence on

record, the transactions over land parcel No.
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66.

67.

68.

69.

Kericho/Silibwet/1886 were voluntarily conducted by the

parties.

The Appellant submits that it is the Respofident who

transferred the suit parcel to his (Appellant)

The Respondent submits that the tr over'land
parcel No. Kericho/Silibwet/1 tamted with
illegalities.

It is the Respondentg su i0 at the suit parcel was
initially registere iS ased father’'s name and it was
transferred he llant before succession proceedings
were co ced.

the” Respondent’s submissions that there is no
aogKe nt between him and the Appellant over the suit
parcel and instead, there is an agreement for sale of the suit

parcel between the Appellant and Christopher Koech.
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70. It is further the Respondent’'s submissions that the said
Christopher Koech has never been the registered owner of

the suit parcel.

71. The Learned Trial Magistrate in his jud eld as

follows;

“Having heard the t
both the Plaintiff an
must say | (sic) am
what happened h

These are,th who were

alities from the

oech and Paul Laboso
e chain of events by
ente into verbal agreements of

e‘of land then through again the

structions of Laboso’s wife the
deal changes and they decide to
exchange parcels instead of money.
This gets worse when the
Defendant herein realizes that the

parcel Christopher Koech purported
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to exchange with him Iland that
belongs to someone else one Daniel
Musonik and no transfer could be
done. (sic)

He rushes back and finds that h

parcel had been sold by Christ

to the Plaintiff herein and r
done and a title deed iss e
this suit. Q

I will not belabor elf ch
but clearly the transac s that led
to the acquisit of Iland title
Kericho/Si ere illegal.
There is no“wa¥y the Plaintiff could
have itle without the

sent ing given by the
en erein.
I carefully considered the

issions by counsel for the
efendant and | have no doubt in
my mind that the same was
obtained fraudulently and therefore
it’s bad title.
I hereby enter judgement in favour

of the Defendant and his counter-
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claim as drawn in the defence and
Counter claim.

The Plaintiff’s suit is hereby
dismissed with costs to the

Defendant.”
72. A perusal of the Court record shows t A llant
‘ e

testified as PW1. He produced a cop s deed for
land parcel No. Kericho/Silibwet 886 P1) which
showed that he was registered t owner on 29%
December, 2005. He al 9Ncopy of a handwritten
land sale agreement ed , 2001 as Exhibit P2.

73. The said sale agr ntYs between Christopher K. Koech

\ K. Tonui (Purchaser). It states that
Koech was selling a portion of a parcel of

on 12™ July, 2001 which was the date the agreement was

(sell

entered into.
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74. The agreement further states that the said parcel of land
was initially owned by Paul Kimutai Laboso who was given

another parcel of land in exchange. The parcel of land given

in exchange measured 1.65 acres and was part of\@ parcel of
land whose particulars are also not legible.
75. The Appellant also produced a co % card for
1886 h

land parcel No. Kericho/Silibw c ibit P4. It
states that the said parcel%ef land res 0.83 Ha and
that it is a subdivisio ofv

76. Entry No. i %July, 1999 when Sowe Arap

Mariti fR.O 13y Bomet was registered as the owner.

Ent d 28" July, 1999 when Paul Kimutai

0734793 P.O Box 13, Bomet was registered

77. Entry No. 3 is also dated 28" July, 1999 when the title deed

was issued.

ELCA CASE NO. E003 OF 2023 [KERICHO] Page 28 of 44



78.

79.

80.

81.

The said green card has two entries stated as No. 4. The first
entry stated as No. 4 is dated 28" December, 200 (sic) when
a restriction was registered prohibiting any dealin@s over the
said parcel of land until the determination se No.

36 of 2001.

The second entry stated as No. 4 th December,

0. 15233898 was
registered as the owne . 5 is also dated 29"

December, 2005 the, title deed was issued.

The gre di tified as a true copy of the original by

the @ t Lamd Registrar, Bomet on 26™ August, 2020.

ss examination, the Appellant confirmed that at the
time he was purchasing the suit parcel, it was registered in

the name of the Respondent.
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82. He also admitted that the sale agreement he produced was
between him and Christopher Koech. The Appellant

confirmed that he did not pay the Respondent the purchase

price. \

83. This was also the evidence of Christg oech who

w h& admitted

that at the time he was sellinghthe s parcel to the

testified as PW2. During cross

Appellant, the land was not istered | S hame.

84. He confirmed tha a Qhased the suit parcel from the
Responden \ d that he did not finish paying the
purchasN C he had no money.

< 5 t since he had no money, he gave the

% ent a parcel of land known as Kericho/Kapsembini

(sic) in exchange of the suit parcel. He admitted that

85.

Kericho/Kapsembini (sic) was not registered in his name but

was registered in the name of Daniel Mosonik.
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86. The Respondent testified as DW1. It was his evidence that

the suit parcel belonged to his deceased father one Sowe

Maritim who died in September, 1972. on Cross
examination, he stated that he sold the suij o Arap
Koech. Upon re-exam, he stated that themag ent for sale

of land produced in Court was bet n % pher and the
Appellant. He also stated that he \K [ ed in the said
sale. x

87. From the evide a

uced before the Learned Trial
Magistrate, \t that at the time the Appellant
purchas sult el, it was registered in the name of
the Re t.

88. It @ evident that the Appellant did not purchase the suit

parcel from the registered owner who was the Respondent

but purchased it from one Christopher Koech.
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89. The said Christopher Koech admitted that at the time he

sold the suit parcel, it was not registered in his name.

90. It is important to note that the Appellant produce@ a copy of

the title deed for land parcel No. Keri

(Exhibit P1) which shows that he red as the
owner on 29" December, 2005.
91. Section 26 of the Land Reqi ati&vides as follows;
“(1) The ge e title issued
by th egistrar upon registration,
or t of land upon a
transfe transmission by the

ri hall be taken by all
C prima facie evidence that
rson named as proprietor of

e land is the absolute and
indefeasible owner, subject to the
encumbrances, easements,
restrictions and conditions
contained or endorsed in the
certificate, and the title of that
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proprietor shall not be subject to
challenge, except—
(a)on the ground of fraud or
misrepresentation to which the
person is proved to be a part
or
(b)where the certificate

has been acquireq g ,

unprocedurally %
corrupt scheme.
(2)A certified copy of a egistered
instrument, signed by the Registrar
and seal t eal of the
Regist a b received in
evid j me manner as the
92. In dicial decision of Meli \"; Rop
% ELC 609 (KLR) the Court while considering the
pfe

ons of Section 26 of the Land Registration Act held

as follows:;

“From the above statutory provision,
a certificate of title is to be taken as

prima facie proof that the person
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named is the indefeasible proprietor
of the land. However, such a title

can be challenged on grounds of

fraud, misrepresentation or that it

was acquired

examine the title he

Defendant to deter

93. In Mu ina vsi Hiram Gathiha Maina [2013] eKLR
the f Appeal held as follows;

e state that when a registered

proprietor’s root of title is under

challenge, it is not sufficient to

dangle the instrument of title as

proof of ownership. It is this

instrument of title that is in
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challenge and the registered

proprietor must go beyond the

instrument and prove the legality

of how he acquired the title and

show that the acquisition wa

legal, formal and free from

encumbrances including an)
all interests which nee

noted on the registem’

mine)

94. Before the trial Court, the A llant was seeking to assert
his rights as the reQiste of the suit parcel. The
Respondent in dis of Defence and Counterclaim
challenged ghe roo Appellant’s title.

95. In th icialNdecision of Meli v Rop (supra) cited above,

0 |ld that a certificate of title can be challenged on

theggrounds of fraud, misrepresentation or that it was
acquired illegally, unprocedurally or through a corrupt

scheme.
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96. An analysis of the evidence adduced before the Trial Court
shows that the Appellant acquired the suit parcel illegally as

he did not purchase it from the registered owner.

97. It is therefore this Court's view that t e d Trial
Magistrate did not err in finding that t t acquired

the suit parcel illegally.

98. Grounds 1 and 2 of the Mémorandu Appeal therefore

fail.

rned Trial Magistrate erred in

99. The Appellant contends that the Learned Trial Magistrate
erred in failing to consider that he had been in occupation of

the suit parcel since the year 2001.
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100.The Respondent submits that the Appellant did not produce
any evidence before the trial Court to demonstrate that he

had been in occupation of the suit parcel sinc® the year

2001.

101.Upon perusal of the judgement of thia ivered on
5% September, 2023, it is evideng that t earned Trial
Magistrate did not address issue of"whether or not the

Appellant was in pos SM parcel.

102.1t is impor, topN that the prayers sought by the

Appella re rial Court were that;

ndent be evicted from the suit

permanent injunction be issued
estraining the Respondent from dealing
with the suit parcel.
c. General damages for trespass and costs
of the suit.
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103.The Respondent on the other hand contended in his
Statement of Defence and Counterclaim that the exchange
of the suit parcel between himself and Christopher Koech

was null and void and that the Appellant acqui the suit

parcel fraudulently. q
104.Essentially, the Appellant was seekimg @ spondent

be evicted from the suit parcel.fOn the “other hand, the

Respondent challenged the t of the ellant’s title.

105.From the evid d before the trial Court, it is
evident tha e | hether or not the Appellant was in
occupat the"sUj rcel was not in contention.

106

re this Court’s view that in determining the suit, it

necessary for the Learned Trial Magistrate to

consider whether or not the Appellant was in occupation of

the suit parcel.
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107.This ground of appeal therefore fails.

C. Whether the Learned Trial Magistrate erred in

ordering for the cancellation of the title de for land

parcel No. Kericho/Silibwet/1886.

108.The Appellant at ground 4 of hi e m%9of Appeal

states that the Learned Trial Magistrate erred”in ordering for

the cancellation of the ti deed land parcel No.

Kericho/Silibwet/188 v
109. Neither of \s addressed this issue in their
submissi@ns

110

i aramshi & Company Ltd v Obuyumbi
10 of 2023) [2023] KEELRC 2664 (KLR) (30
October 2023) (Judgment) the Court held as follows;

“4.To answer the 1t issue, the
Court returns (sic) that the

appellant has made no
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submissions on the issue of want

of jurisdiction by the trial Court per
Grounds 1 and 2 of appeal and as

submitted for the Respondent, the

Appellant is deemed to hav
abandoned the two grounds.
Court returns that the two g
stand abandoned ac ’

(Emphasis mine) Q
111.In the judicial decision of K ond%nzya & another

(As Administrators th Estate of Paul Vinzi -

Deceased) (Civil Case f 2022) [2024] KEHC

5648 (KLR) ( a udgment) the Court held as
follows;
e

0o submission on other

112.Similarly, in the present Appeal, the Appellant did not submit

on ground 4. | shall deem it as having been abandoned.
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D. Whether the Learned Trial Magistrate erred in law

and in fact in finding that the title deed for land

parcel No. Kericho/Silibwet/1886 was fraudulently

obtained and vet fraud was not pleaded.

113.The Appellant contends that the Lesa Magistrate

erred in finding that he obtained rcel No.

Kericho/Silibwet/1886 fraudulen and

pleaded. x

raud was not

114.The Respondent it the Appellant acquired the suit
parcel fra n no succession proceedings were
conduct ith Tespect to the estate of Sowe Maritim

the land to be transferred to his (Respondent)

Appellant’s name.

115.The Learned Trial Magistrate held as follows in his

judgement;
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“1 have carefully considered the
submissions by counsel for the
Defendant and | have no doubt in
my mind that the same was
obtained fraudulently and therefo
it’s bad title.

I hereby enter judgement in
of the Defendant and h

claim as drawn in th

Counter claim.
The Plaintiff’ uit "Ni.
dismissed ithy costs to the
Defendan ”v

116.The Respon n\graph 14 of his Amended Statement

unterclaim dated 8™ September, 2022

“The title deed issued with respect to
Kericho/Silibwet/1886 was obtained by
fraud”
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117. It is therefore evident that the issue of fraud was pleaded by

the Respondent.

118.Further, the Appellant at paragraph 24 of his stbmissions

submits as follows;

“The Respondent in his
claims that succession
done on the said rcel
Appellant fraudulentlyy transferred

14
]

the same to his

119.1t is evident, fro ea Appellant’s submissions, that

he concedeggth IS of fraud was pleaded by the
Respon\
%ot correct that the Learned Trial Magistrate

inding on fraud yet it was not pleaded. That being

the case, this ground of appeal also fails.

E. Who should bear costs of the appeal.
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121.The general rule is that costs shall follow the event. This is in
accordance with the Provisions of Section 27 of the Civil
Procedure Act (Cap. 21). A successful party should
ordinarily be awarded costs of an action unless th@ Court, for

good reason, directs otherwise.

DISPOSITION.

122.In the result, | find that this appeahllacks . It is hereby

dismissed with costs.

123.It is so ordered.

DATED, SI A IVERED VIRTUALLY AT KERICHO
" DAY OF NOVEMBER, 2025.

L. A. OMOLLO
JUDGE.
In the presence of: -

Miss Chirchir for the Appellant.
Mr. Koech for the Respondent.
Court Assistant; Mr. Joseph Makori
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