REPUBLIC OF KENYA

IN THE EMPLOYMENT & LABOUR RELATIONS COURT AT NAIROBI

APPEALS DIVISION

APPEAL NUMBER E104 OF 2025

SANA INDUSTRIES LIMITED.....cccccttiiiiiiiiinieinneiimmitioneeennees PELLANT
-VERSUS
MARY WAYUA KINYOTA...ccuvveeresin.eeians N e RESPONDENT

(Being an Appeal from the
delivered on 18" ' MCELRC Cause No. E128 of
2024)

CORAM

Before

C/A Oti

JUDGMENT

1. The Appellant herein, being dissatisfied with the Judgment and Decree of the

Hon. D. Orago (SRM) delivered on 18th March 2025 in Ruiru MCELRC
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Cause No. E128 of 2024 between the parties filed a Memorandum of Appeal

dated the 1* of April 2025 seeking the following orders: -

a) This Honourable court allows this appeal.

b) The judgement of Hon. Diana Orago delivered o " March 2024 be

wholly set aside and in its place, the claim be di
¢) The costs of the Appeal as well as costs of dto

the Appellant

GROUNDS OF THE APPE

2. and?” in law in finding that the
to permanent despite evidence

er worked continuously.

gistrate erred in  fact and in law in finding that the
oyment was unlawfully terminated despite the Appellant
having demonstrated that it made all reasonable effort to submit the
Respondent to the disciplinary process after the Respondent absconded

duty.
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4. The Honourable Magistrate erred in failing to find that the Respondent
absconded duty which then entitled the Appellant to terminate her

employment.

5. The Honourable Magistrate erred in awarding one mo salary in lieu of

notice despite evidence showing that the claimant

dated 24" July seeking the following orders: -
a. One month’s salary in lieu of notice Kshs. 14,344.00
b. Leave days accrued since April 2019 Kshs. 41,076.00
c. Severance pay Kshs. 43,032.00
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d. Service pay from June 2019-2022 Kshs. 43,032.00

e. 12 months’ salary as compensation for

unlawful termination of employment Kshs. 172,148.00

Total Kshs. 313,612.00

f. Certificate of service

g. Costs and interests from a) to e) above

(Pages 3-5 of Appellant’s ROA dated 30"

14. The Respondent filed her
as her list of witnesses,

the bundle of docume tta

15. : pellant who entered appearance and filed a

of AGNES KA IRIA of even date, and list of documents of even date with

the bundle of documents attached (pages 90-103 of ROA).
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16. To counter the Appellant’s case, the Respondent filed a Reply to memorandum

of response, dated 7" October 2024 (pages 83-84 of ROA).

17. The Respondent’s case was heard on the 4™ of February, 2025 with the

Respondent testifying as PW1. She relied on her filed wi statement as her
evidence in chief, produced the documents attach

and was cross-examined by counsel for the es 210-

212 of ROA).

18.

witness stat

documents.

19.

The parties complied.
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20. The Trial Magistrate Court delivered its judgment on the 18" of March 2025
partially allowing the Claimant/Respondent’s claim to the tune of Kshs.
198,860/- comprising of 4 months’ salary as compensation for unfair

termination, one month’s salary in lieu of notice, service pay, severance pay,

and unpaid leave. It also ordered that the Claimant/Res ent be issued with

a Certificate of Service (judgment at pages 217-2

DETERMINATION

21. The appeal was canvassed by issions. Both parties

complied.

Issues for determinatio

025, the Appellant identified the

ii. Whether rial Magistrate erred in finding that the Respondent was

unfairly terminated from employment;
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iii. Whether the trial Magistrate erred in awarding one month’s salary in lieu
of notice and Kshs. 57,376.00 being 4 months’ compensation without
reasonable justification;

iv. Whether the trial Magistrate erred in awarding service pay;

v. Whether the trial Magistrate erred in awarding 43,032.00 being

severance pay.

23. Conversely, the Respondent identified the i i n his

submissions dated 8" September 202

the Respondent’s

erm contract by dint of

24. The court found the issues for determination in the appeal are as follows-
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i. Whether the Learned Magistrate erred in finding that the Respondent’s
employment had converted from casual to term contract by dint of
Section 37 of the Employment Act;

ii. Whether the Learned Magistrate erred in finding that the Respondent’s

iii. Whether the Learned Magistrate erred in th

Whether the I.earned Magistrate erred in fi

employment had converted from al dint of Section

37 of the Employment Act;

ent was engaged on casual terms,

ailable, paid at Ksh. 652/- daily on a

statutory definition of “casual employment” under Section 2 of the
Employment Act. 9. In Rashid Odhiambo Allogoh & 245 others v Haco
Industries Ltd [2015] eKLR, the court emphasized that Section 37(1) should

not be misinterpreted to convert casual employees into permanent ones
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merely due to non-daily payment or duration. Further, in Simeiyo Martin
Mumachi & 3 Others v Steel Makers Ltd, the burden of proof was placed on
the employee to prove continuity. Here, the Respondent failed to do so. Thus,

the learned magistrate erred in deeming the Respondent’s employment

permanent. We therefore submit that the trial magistrat ed in finding the
Respondent’s employment converted to permane

was no proof of working on a continuous b

The Respondent’s submissions

26. The evidence on record J dent was employed by the

nk statement from equity bank that

g a salary from the Appellant throughout

produce any records of employment to show when the Respondent was
employed and the days the Respondent worked. The trial court upon
analyzing the evidence rightly held that the Respondent had worked for the

Appellant for a period of 3 years 3 months. The Appellant did not adduce any
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evidence to show that the Respondent was not in its employment
continuously from April 2019 to 22nd June 2022. We humbly submit that
this being a first appeal, the court has the duty to re-evaluate the evidence and
reach its own conclusion but it must however be alive to the fact that, it is the

trial court that had the advantage of hearing the wi es evidence and

interfere ‘with, a finding of fact by the trial court unless it is based on no

evidence or on a misapprehension of the evidence, or the judge is shown
demonstrably to have acted on wrong principles in reaching the findings he

did." Further in the case of PN Mashru Limited Vs. Omar Mwakoro Makenge

JUDGMENT IN NAIROBI ELRCA NO. E104 OF 2025 Page 10| 33



alias Omar Masoud Voi Civil Appeal No. 9 of 2017 the court stated; "This
was aptly stated in the case of Seile Vs. Associated Motor Boat Company Ltd

(1968) and Peters Vs. Sunday Post Ltd (1985) EA 424 where in the latter

case, the court therein rendered itself as follows: "It is a strong thing for an

e Respondents were engaged as casual employees
orked for a period of continuous days equivalent in
aggregated to not less than a month and the job they performed could not
reasonably be completed in less than three months or more. Consequently, we

find and hold, as the trial court did, that the contracts of service of the
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Respondents assumed permanency and were deemed to be ones where wages
are paid monthly and section 35(1) (c) shall apply to that contract of service
in terms of section 37." Section 2 of the Employment Act defines a casual

employee to mean, "Casual employee" means a person the terms of whose

engagement provide for his payment at the end of eac and who is not

the definition of casual under section 2 of the
1 the provision on conversion of casual to contract term
under sectior the Employment Act, which provides for conversion of
casual work as follows:- ‘Conversion of casual employment to term contract.

37. (1) Notwithstanding any provisions of this Act, where a casual

employee— (a) works for a period or a number of continuous working days
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which amount in the aggregate to the equivalent of not less than one month;
or (b) performs work which cannot reasonably be expected to be completed
within a period, or a number of working days amounting in the aggregate to

the equivalent of three months or more , the contract of service of the casual

employee shall be deemed to be one where wages arejpaid monthly and

‘The claimant averred in her Me

held-

aid non-monthly. In essence, section 35(1) (c) of the

Employment Act became applicable to the claimant's contract of service in

terms of section 37(1). Such was the holding by the Court of Appeal in the

case of Nanyuki Water & Sewage Company limited v Benson Mwiti Ntiritu
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& 4 others (2018) eKLR where it was held as follows: "Section 37 of the

Employment Act, 2007 applies to the employment of the Respondents to the

effect that their casual employment was converted into a contract of service

where wages are paid monthly and to which section 35 (1) o) of the Act

applies. The Respondents were entitled to such ter d conditions of

by the lower court that the engagement of the

d from casual to contract term.

Whether the I.earned Magistrate erred in finding that the Respondent’s

employment was unfairly terminated on account of redundancy;
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The Appellant’s submissions

28. Being a casual employee, the Respondent’s contract could be terminated at
day’s end per Section 35(1)(a) of the Employment Act. It was the Appellant’s

position that the Respondent absconded duty on 11th July 2022. 13. A series

of disciplinary documents—including a show

dismissal letter—were issued, but she nev,

and worked the whole day. That in the evening, her supervisor came with a

list of names of employees and read out the names and the Respondent's
name was called out. That those called out were informed that the Appellant

had terminated their employment with immediate effect due to reduced work.
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This amounted to termination of employment on account of redundancy as
was held in the case of Abigael Jepkosgei Yator & Another Vs. Hanan
International Co. Ltd (2018) eKLR where the court held; "Reduced work has

been defined in law as redundancy." The Appellant alleged that the

Respondent was sent on short term break from 24th Jun 2 due to reduced

letters. The Appellant did not tender any evidence to show that the letters
were sent to or delivered to the Respondent. The Appellant did not adduce

any evidence to show it made any efforts to establish the whereabouts of the
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Respondent who had been its employee for more than 3 years. Indeed, as has
been severally held by our courts that when as an employer alleges that an
employee has absconded duty, the employer must show efforts made to

contact such an employee. This was held in the case of Simon Mbuthi Mbone

Vs. Intersecurity Services Ltd (2018) eKLR where t ourt stated; "An
reasonably demonstrate that efforts were

without success." The Appellant

the Respondent's employment on account of
Daniel Mburu Muriu Vs. Hygrotech East Africa
e court held that the provisions of Section 43 on the
burden of proof for termination of employment applied to termination of
employment on account of redundancy. The court in the said case stated;

.......... Further section 43 of the Act on Proof of reason for the termination
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by the employer and section 45 on unfair termination apply to termination on
redundancy just as they apply on other terminations. Hence both substantive
and procedural fairness apply on redundancy and an employer who fails

either test stands to be held liable for unfair or wrongful and unlawful

termination." The Appellant made no attempt to ce evidence on

/- Mwaka & 3 Others (Civil appeal 54 of 2019)
LR) where the court stated; "While the requirement of
consultation is not expressly provided in Section 40 of the Employment Act,
this requirement is implied as the main reason and rationale for giving the

notices in Section 40(1)(a) and (b) to the Unions and employees of an
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impending redundancy. In this respect we wholly adopt the reasoning of
Maranga. J.A (as he then was) in Kenya Airways Limited -vs-Aviation and
Allied Workers Union Kenya & others Nairobi Civil Appeal No. 46 of 2013

(2014) eKLR where the learned Judge held as follows; "49...... Section 40(1)

of our Employment Act does not expressly state the ose of the notice

although it also does not expressly provide fo etween the

non

982 requires consultation between the employers
on the onephs d the employees or their representatives on the other
before termination of employment under redundancy. It reads; "1. When the
employer contemplates termination for reasons of an economic technological,

structural or similar nature, the employer shall; (a) Provide the workers
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representatives concerned in good time with relevant information including
the reasons for the termination contemplated, the number and categories of
workers likely to be affected and the period over which the terminations are

intended to be carried out. (b) Give, in accordance with national law and

practice the workers representatives, concerned as e as possible, an

regard..." The Respondent did not provide any proof of the criteria it used in
the selection of employees to be declared redundant. The respondent has the

burden to prove the criteria it used in the selection of employees to be
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declared redundant. This was held in the case of Cargill Kenya Limited
(supra) where the court held; "First, an employer should include the factors
set out in Section 40(1)(c) of the Employment Act in the criteria for

evaluating and selecting the employees to be declared redundant. Second, the

the court to so find.

Decision

- ‘The respondent asserts that the

failed to show up again. It stated that the

Co.Ltd (2018 R, where the court stated- "Reduced work has been

defined in law as redundancy.’’Redundancy is defined as “redundancy”
means the loss of employment, occupation, job or career by involuntary

means through no fault of an employee, involving termination of employment
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at the initiative of the employer, where the services of an employee are
superfluous and the practices commonly known as abolition of office, job or

occupation and loss of employment; (section 2 of the Employment Act).

31. The claimant pleaded that the appellant on the 22" June terminated her

nplied with ‘and produced the notice to show cause up and other

related doct ncluding the dismissal letter (pages 92-93 of ROA was
the witness statement of RW1, and at pages 95-98 of ROA were the

disciplinary = process documents). During cross-examination, the

claimant/respondent denied having received the documents related to the
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31.

disciplinary process (pages 211-212 of ROA). During cross-examination,
RW1 told the court the disciplinary process documents were served by the
union shop steward, the letters did not have the address of the

claimant/respondent , and she was not sure whether the respondent was

served. The trial court found a case of redundancy and ir termination for

failure to comply with procedural fairness.

Upon analysis of the evidence before i basis to interfere
with the finding of the tri employment was

o evidence that she was

32.

d.

The Trial ed various orders, which I will reconsider.

Compensation for unfair termination

The Appellant’s submissions

JUDGMENT IN NAIROBI ELRCA NO. E104 OF 2025 Page 23|33



33. Whether the trial magistrate erred in awarding KSh. 14,344 being one
month’s pay in lieu of notice and kshs. 57,376.00 being for 4 months’
compensation without reasonable justification? -The Respondent was

awarded Ksh. 57,376.00 being 4 month’s compensation for unfair

termination, based off an alleged monthly salary of 14,344.00. It is

omu v Sana Industries Limited [2025] KEELRC
same honourable court on the said issue held that;- 31.
The termination was thus based on lawful reasons and cannot attract
compensation for unlawful termination. This position was adopted in same

case cited by the appellant in Under the provisions of Section 45(5) of the
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Act, the Court should take these records of the appellant. They are relevant.
To assign compensation would be to reward the appellant over his acts of
misconduct. In this regard zero (0) compensation is appropriate.”” The

Appellant thus submits that from the foregoing, the trial magistrate erred in

finding that the Respondent was unfairly terminated f employment and

the 4 month compensation was on the higher end.

The Respondent’s submissions

termination of

months' salary. T i i ted that it considered the

provisions of

not exceeding twelve months and based on the
gross month age or salary of an allowable remedy under section 49(1) of
the Employment Act where termination of a contract of an employee is
unjustified. In addition, the considerations and factors that a court is required

to take into account in awarding this remedy come into play in this appeal,
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particularly those stated in section 49 (4) (a) - (f) of the Employment Act ......
We humbly submit that the trial court duly took into account relevant matters
and rightly exercised her discretion in awarding the Respondent 4 months

salary as compensation for unfair termination of employment.

Decision on compensation

exercise hi on to determine whether to allow any or all of the remedies
provided thereunder. To us, it does not matter how the termination was done,

provided the same was challenged in a Court of law, and where a Court found

the same to be unfair or wrongful, Section 49 applies....” The exercise of the
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discretion of the court is not capricious or whimsical and the court should
justify the award (Olpejeta Ranching Limited v David Wanjau Muhoro

(2017)e KLR.”’ The trial court is guided to apply remedies under section 49 on

finding unfair termination. One of the remedies is compensation, of which the

id failing to do so, the claim of total payable

.00 was uncontroverted. The compensatory award is

36. Notice pay is payable under section 36 of the Employment Act for lack of

procedural fairness and is upheld of Kshs. 14,344.
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37. Service pay -The appellant submitted as follows- service pay is not payable
to the Respondent as the Appellant would remit NSSF to the Respondent’s

account, subject to provision of the same. Thus, any claim for unremitted

NSSF cannot be claimed through the court, as was held by the court in

at 30 days per completed year, with no valid explanation to account for the
double computation. In the absence of proof of such terms from a contract of
service, the Appellant persuades this court to abide by the decision of the

Superior Court in Fredrick Ngari Muchira, Howard Kipkoech Korir & 98
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Others v Pyrethrum Board of Kenya [2013] eKLR where the Superior Court
held that: “...Accordingly, in the absence of more favourable agreement
between the management staff and the Respondent, the court finds that the

Claimants in the management cadre are entitled to fifteen (15) days' pay for

each completed year of service as per Section 40(g) of ct as there is no

established basis for the court to order the Respo at a higher

rate of thirty (30) days per year served.’

respondent submitted as follows-

service pay for those years when he was not under the NSSF Scheme." We

find further guidance in the case of Chakaya Vs. Meat Magic Enterprises Ltd

(2024) KEELRC No. 13451 (KLR) where the court held; "On the claim for
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service pay, the appellant's admissions of his NSSF membership is
significant. He admitted his membership but the Respondent did not remit his
dues, a crucial point in the case. This matter would have been resolved

instantly by the Respondent by submission of the payment statement together

with proof of payments to the statutory body. Such is la , and despite the

appellant being registered with NSSF, that is i that there
were monthly remittances for the appella
dues is placed upon the employer.

Respondent's mere alleg
without any proof.
minimum of
four full yea er month. The claim of 750,000 in service
t herein did not produce any evidence of
e humbly submit that the award of service pay is
justified. pellant’s evidence before the trial court on remuneration
of the respondent had no NSSF (PAGE 103 OF ROA). Section 35(5) of the

Employment Act, as read together with section 36 of the Act, entitled the

Respondent to service pay for each complete year worked. I agreed with the
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38.

39.

appellant the applicable rate for service pay is 15 days for each year. The
award at 30 days is set aside and substituted with award for 15 days for each

year thus half the amount awarded Kshs. 21516/-

Severance pay — The court upheld the trial court's“pesition that the

each complete year worked. The tria e years of service

and awarded 43032, which i he award ought to

pay referred to in subsection (3) shall be granted and taken during the twelve
consecutive months of service referred to in subsection (1)(a) and the

remainder of the annual leave with pay shall be taken not later than eighteen

months from the end of the leave earning period referred to in subsection (1)
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(a) being the period in respect of which the leave entitlement arose. > The
award for leave is set aside and is substituted with 18 months pay , thus

Kshs. 21,516.

CONCLUSION

d Decree of

i. Interest

j. Certificate of service be issued to the claimant.
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41. As the appeal was partially successful, I order each party to bear their own

costs on appeal.

42. Stay of 30 days.

43. It is so Ordered.

DATED, SIGNED, AND DELIVERED IN O CcO &HIS
13™ DAY OF NOVEMBER, 2025.

W. KEL
UDGE.

IN THE PRESENC

Court Assistant:

Appellant — E

Respondent — M Kang’ethe
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