REPUBLIC OF KENYA

IN THE EMPL.OYMENT & LABOUR REL.ATIONS COURT AT NAIROBI

APPEAL NUMBER FE101 OF 2024

ROYAL FIST SECURITY LIMITED......c..ccciiiiiiiiiiiiininsecnneceeecienseenseeceneeenee . APPELLANT

-VERSUS
PHILIP ANYOVA LUMULL......cccoiiiiiiiiiiniicncccceee

(Being an Appeal from the Judgme

delivered on 1* March 2024 in

CORAM

Before Lady Justice

C/A Otieno

JUDGMENT

1. The Ap ing dissatisfied with the Judgment and Decree of the Hon. B.M.
Cheloti (P & o)n 1st March 2024 in Nairobi MCELRC Cause No. E1652 of 2021
between the parties filed a Memorandum of Appeal dated the 22™ of March 2024 seeking the

following orders: -

a) The appeal be allowed.
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b) The judgment entered as against the appellant on 1* March 2024 and consequential

decree and orders issued thereon be set aside.

The appellant be awarded the costs of this appeal and in the Chief Magistrate Court.

GROUNDS OF THE APPEAL

The Honourable Magistrate erred in law and fact by e as against the

Appellant as against the weight of the evidence on re

The Honourable Magistrate erred in la i lly relying on the

evidence of the Respondent and
failing to take into account i ce adduced on behalf of the
Appellant.

The Honourable N rred in and in fact by holding that the Respondent was an
emplgyee S anband -notia@ieonsultant.

The Ho : istrate erred in law and in fact in holding and finding that the

Respondent wad wfully terminated yethe was not an employee having rendered his

services for two weeks only.
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6. The Honourable Magistrate Respondent erred in law and in fact by holding that the
Respondent was entitled to 6 months compensatory damages notwithstanding that the

Respondent had only worked for two weeks at the Appellant's office.

7. The Honourable Magistrate erred in law and in fact by failing to consider that the

Respondent had not provided any evidence supporting his¢haverments of ill health

warranting him not to report to work.

ed to provide his services out of

ks only at the Appellant's office.

10. The Hg 3 in lawrand in fact by failing to recognize that there was

the Respondent indicating that his consultancy services

BACKGROUND TO THE APPEAL

11. The Respondent filed a suit against the Appellant vide a statement of claim dated 17"

September 2021 seeking the following orders: -
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a. A declaration that the Respondent’s action in dismissing the Claimant from employment
was unlawful and unfair.

b. 12 months’ salary compensation in lieu of notice as embodied in Section 49 of the
Employment Act and other relevant provisions arising from the unlawful dismissal.

c. General damages for unlawful summary dismissal.

d. Costs of the suit.

e. Interests in amount awarded at court rates.

(pages 36-38 of Appellant’s ROA dated 4" June

14. The Respondent filed her Verifying Affidawi er2021, as well as his list

16. The Respondent’s case was heard on the 14" of July, 2023 with the Respondent testifying in
the case. He relied on his filed witness statement as his evidence in chief, produced the
documents attached to his list of documents, and was cross-examined by counsel for the

Appellant Ms. Angeyo (pages 11-12 of ROA).
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17. The Appellant’s case was heard on the same day with the Appellant calling one witness, Isaac
Masoni (DW1) to testify on its behalf. He relied on his filed witness statement as his evidence
in chief, and produced the Appellant’s documents. He was cross-examined by counsel for the

claimant Ms. Wamosore (page 13 of ROA).

18. The parties took directions on filing of written submissions after hearing. The parties

complied.
19. The Trial Magistrate Court delivered its judgment on the 024 partially allowing
the Claimant/Respondent’s claim and awfardin pensation for unfair

termination (judgment at pages 5-

DETERMINATION

ssions. Both parties complied.

ly 2025, the Appellant identified the following issues for

L. w

hether the trial court erred in law and in fact by finding that the dismissal of the Respondent

was wrongful and unfair;
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ii. w
hether the award of 6 months’ compensatory damages was justified in law and fact;

iii. w
hether the judgment of the trial court was based on a misapprehension of facts and the law;
and

iv.

ho is entitled costs of the appeal.

22. Conversely, the Respondent identified the f is submissions dated

20" August 2025.

W

hether the trial court erred i w and i that the termination of the

ii. W
hether the award o ( justified in law and fact.
23. The c€ . es are in agreement on the issues for determination in the appeal
are —
i. w

hether the trial court erred in law and in fact by finding that the termination of the
Respondent was wrongful and unfair;
ii. w

hether the award of 6 months’ damages was justified in law and fact.
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Whether the trial court erred in law and in fact by finding that the termination of the

Respondent was wrongful and unfair;

24. The grounds of appeal were-

A. The Honourable Magistrate erred in law and fact by enteringhjudgement as against the

Appellant as against the weight of the evidence on record

B. The Honourable Magistrate erred in law and in fact by u \ C i the

at the Respondent was

in holding and finding that the

e was not an employee having rendered

25. 1t is the ission that there was never an employer-employee relationship

between the pa ein. The Respondent was not an employee but a consultant who
rendered his services to the Appellant for two weeks only and who then proceeded to cease
provision of his services out of his own volition after working for the two weeks at the

Appellant's office. The Respondent was not on the company payroll, had no designated roll

that was integrated into the company's organizational structure, no statutory deductions were
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made on his behalf, and neither was he subjected to the Appellant's company's employment
policies and or supervision. In addition to this, the Appellant neither exercised control over
how, when, nor where the Respondent executed his consultancy services. He had the
autonomy of a service provider and was free to structure his work without day-to-day
oversight and as such his consultancy was one that was a contract for service as held in the

case of Christine Adot Lopeyio v Wycliffe Mwathi Pere [2013] e . The Respondent

allegations weré supported by any medical reports and or receipts for payments during

the trial. All these are inconsistent with an employer-employee relationship, where proper
disciplinary and or exit procedures would apply. His voluntary cease of operation goes to
confirm that indeed his purported employment lacked the structure and permanence typical

of employment. It is our submissions that by virtue of no employer-employee relationship
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existing between the parties herein, the Trial Court erred in law and in fact by entering
Judgment to the effect that the Respondent was wrongfully and unfairly dismissed from

employment by the Appellant.

26. Whether the Judgment of the Trial Court was based on misapprehension of facts and the law?

-To address this issue, we shall proceed by elaborating three reaso n which the Trial

this, the Responé ein had fallen ill sometime on 25th February 2021 and he sent the
Appellant a WhatsApp message explaining the same. Thereafter, on or about 22nd March
2021, when the Respondent sent the Appellant a WhatsApp message releasing himself from

providing his consultancy services to the Appellant herein, citing his need to continue with

his life and side hustles. Later on, sometime in September 2021 the Respondent institutes a
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suit against the Appellant alleging unfair and wrongful termination and it is in this claim that
he even alleges to have fallen ill on or about 26th March 2021 yet the WhatsApp produced
evidence at the Trial Court indicated the contrary. messages as 17. Three, the award of six
months' compensation was excessive and unsupported by law or fact. Section 49(1)(c) of the

Employment Act empowers Courts to award compensation only where unfair termination is

Respondent not being issued with a contract of employment, it was agreed that the

Respondent would work of Monday to Saturday. Naturally the Respondent would report to
the Managing Director. The Respondent commenced work on 10th March, 2021 and he

diligently carried out his duties until he fell ill on 26th March, 2021 and he decided to go to
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hospital first then resume work. He informed the Managing Director who instantly
terminated his duties. Therefore the main question is, was the Respondent an employee or a
consultant? The Respondent avers that he was appointed as a general manager as agreed
prior to him leaving his previous employment at an agreed salary of Kshs 60,000/-.
Therefore, there was a Contract of service. 18. Contract of service as defined by the

Employment Act Cap 226 means an agreement, whether oral or i iting, and whether

control or the 1 ons of the employer as to the manner in which he or she performs the

work or produces the result. .... Although the control test is an important factor in the
enquiry, the crucial test, particularly in marginal cases, is whether or not the ‘dominant
impression’ of the relationship is that of a contract of employment... The application of the

dominant impression test thus requires a topological approach, according to which the right
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of control is not an indispensable requirement of the contract of service, but one of a number
of indicia, the combination of which may be decisive. Other indicia which have been
identified in the South African case law are: the nature of the work; the existence or non-

existence of a right of supervision on the part of the employer; the manner of payment (eg,

whether the employee is paid a fixed rate or commission); the,relative dependence or

the Employme t was the responsibility of the Appellant herein to produce its
employee register. . It is our humble submission that the Honourable court did not err in fact
and in law by finding that there was an employer employee relationship between the parties.

The next question is whether the termination was lawful and whether it followed procedure?

Our answer is no . The Respondent herein avers that he fell ill on 26th March, 2021 and he
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informed his employer that he would pass by the hospital first and immediately, the Director
of the Appellant infirmed him to go collect a cheque for the days worked and his services
were not required. The honourable court did not err in finding that the Appellant herein did
not adhere to the provisions of Section 41 and 45 of the Employment Act on the procedures

of terminating the services of an employee. We rely on the case,of GALGALO JARSO

of employment for

ision. He/she must

. It is our humble submission that the

Respondent was not an employee but a consultant who rendered his services to the Appellant
for two weeks only and who then proceeded to cease provision of his services out of his own
volition after working for the two weeks at the Appellant's office. The Respondent was not

on the company payroll, had no designated roll that was integrated into the company's
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29.

organizational structure, no statutory deductions were made on his behalf, and neither was he
subjected to the Appellant's company's employment policies and or supervision. In addition
to this, the Appellant neither exercised control over how, when, nor where the Respondent
executed his consultancy services. He had the autonomy of a service provider and was free to

structure his work without day-to-day oversight and as such his consultancy was one that was

a contract for service as held in the case of Christine Adot Lopeyio v cliffe Mwathi Pere

[2013] eKLR.

om Monday to Saturday. Naturally, the

ing Director. The respondent submitted that

Appeal distinguished between an independent contractor and an employee, citing the South
African case of Stein vs Rising Title Productions (2002) 23 ILJ 2017, which states as
follows: “The main distinction between an employee (servant) and an independent contractor

appears to lie in the fact that the former undertakes to render personal services to the
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30.

employer, while the latter undertakes to perform a certain specified piece of work or to
produce a certain specified result for the employer. Unlike an employee, an independent
contractor is generally not subject to the control or the instructions of the employer as to the
manner in which he or she performs the work or produces the result. .... Although the control

test is an important factor in the enquiry, the crucial test, particularly in marginal cases, is

whether or not the ‘dominant impression’ of the relationship is of a contract of

commission); the relati of action of the employee in the

r of dismissal; whether the employee is

The authorities cited by the parties are all relevant on the difference between a contract of
service and a contract for services, the latter being a consultancy. The respondent had no

contract of employment and relied on correspondence to prove employment. Having perused
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31.

32.

the documents before the court and correspondence between the parties, I find that the
appellant’s witness stated they wanted to give the respondent a temporary contract, he was
engaged in a manner employees are controlled including his time control as he had informed
one Masoni (appellant’s representative) when he was unwell and most important had a

defined salary per month (see page 22). I find no basis to fault the trial court on finding that

the respondent was an employee.

the Avon Contract deploymen it may be unhealthy for me. I will

appreciate if you allow me continue my life and side hustles .......” " (page

25 of ROA).

On 2 the respondent sent a WhatsApp text to Masoni (The boss)
saying d this was admitted by RW1 at cross-examination. In response,
Masoni asked fe ] of recruits to which the respondent said he had sent on Gmail.

Masoni then said he was disappointed and later same day at 13.49 pm told the respondent to
a collect cheque for days worked. In response at 14.52, the respondent a responded. ‘ Thanks
for discharging me as 1 had requested. Most appreciated...... >’ (see page 22 and 23 of

ROA). From the foregoing correspondence, the court established that the Respondent
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worked for 16 days only and had expressed desire to terminate the employment due to
pressure of work. However, Masoni (appellant’s representative) terminated the respondent’s
services on reason of being absent from work which the Respondent had communicated as
away on account of sickness. The court found there was no procedural fairness, and the

reason for absconding was not proved, as the employee had communicated he was unwell in

writing. Absconding implied that the respondent had no intention t urn to work which

termination was unfair.

Whether he was entitled to relief sought

33. mages was justified in law and fact?

without follow proper channels for formal disengagement of services. In fact, it was
the Appellant who was left stranded and in dire need of the consultancy services offered by
the Respondent as the Respondent's sudden cessation of services was unforeseen and

uncommunicated prior. The Appellant's company never subjected the Respondent to the

company's employment policies and or supervision and never did the Appellant purportedly
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end the need for the Respondent's consultancy services. We place reliance on the case of
Kenya Power & Lighting Co. Ltd v Aggrey Lukorito Wasike [2017] eKLR where the court
held that termination must be proven with cogent evidence. It is our submissions that it is
evident that the Respondent's departure was voluntary, no communication of termination was

issued by the Appellant and no dismissal-wrongful or otherwise took place. Furthermore, the

income, emotional distress, and or opportunity co
awarded and the Trial Court failed to proper
without proof of employment and or dis al, t

as speculative and

legally unfounded.

role had been expanded to include Tanzania. There are no adverse records on performance
and discipline. His responsibilities were regional. His docket was specialized. He did not
play a part, in the decision to terminate his contract. The contract was term-indefinite and the

Claimant expected to go on working, were it not for the decision to by the Respondent, to
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terminate his contract prematurely. He was paid nothing on termination. The Respondent
Witness told the Court that it did not intend to terminate his contract, that his services were
still needed in winding up the project. As a Regional Manager, it was open to the Head
Office to offer the Claimant alternative role, regionally or at the Head Office. Instead, the

Claimant was left to his own devices in foreign territory. He merits and is awarded maximum

clude that he is entitled to the compensatory relief, to the extent of 6

months’ gross salary, Kshs. 48,000. In the present case, the Honourable court exercised its
discretion dependent on the justice of the case. The circumstances of this matter are that, the
Appellant herein convinced the Respondent to leave his current job for a general manager

position with the Appellant. Within 2 weeks of diligently working for the Appellant, the
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respondent was terminated for the reason that he fell ill and decided to get treatment first
before going to work that day. There was no substantial reason for termination and the same
was at no fault of the Respondent. It is our humble submission that the honourable court did
not err in law and, in fact, awarding the Respondent 6 months' salary as damages for unfair

termination.

Decision

of the

basis of the award of

37. The appeal is allowed. The Judgment and Decree of the Hon. B.M. Cheloti (PM) delivered
on 1* March 2024 in Nairobi MCELRC Cause No. E1652 of 2021 is set aside and substituted

as follows-
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Judgment is entered for the claimant against the respondent for compensation for unfair
termination for 1 month’s salary plus costs of the suit and interest at court rate from

judgment date.

38. The appeal was partially successful. I order each party to bear own costs in the appeal.

39. It is so Ordered.

DATED, SIGNED, AND DELIVERED IN OPEN COURT DAY

OF NOVEMBER, 2025.

IN THE PRESENC
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