REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO
ELC CASE NO. E006 OF 2024 (0OS)
JAPHET KIBET MUTAI

(Suing as the personal representative of the of JOEL
KIMUTAI ARAP LANGAT)........

................................... APPLICANT

VERSUS
DAVID KIPKEMOI KEMEI

JOSEPH CHERUIYOT KEMEI (Sued as‘perso
representatives of the estatedf KIPK RAP LANGAT)

......... RESPONDENTS
\ E
Introduction. \
1. This rul in pect of the Respondents preliminary
' % da 5" December, 2024. It is on the following

’

at the Originating Summons and the
sworn affidavit in support thereto offend
the provisions of Order 37 Rule 7 (2) of
the Civil Procedure Rules, as the

Applicant invokes adverse possession and

ELC CASE NO. E006 OF 2024 (OS) [KERICHO] Page 1 of 28



has not attached a certified extract of the
title deed to the land in question as
required by the statute.

b. That the Originating Summons offends

Section 7 and related provisions of the
Limitations of Actions Act as it is n
twelve years since the Ia
discharged by the Ilands = nt
scheme trustees to the %
Kipkemei Arap Langat in March@

c. That the suit herein offends Section 41 of
the Limitation of tions as read

together with A e ) (b) of the
Constitution of\Ke

d. That the No. EO06 of 2024 is
incur ive, incompetent, bad in
la d e struck out as it is in
ti with the Limitation of

nsVAct and Civil Procedure Rules.
] e prayers for injunction in the
pplication dated 20" May, 2024 and the

iginating Summons dated 8" April,
2024 should be dismissed with costs to

the Respondents for failure to disclose a

concise cause of action against the
Respondent and for offending the
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Limitation of Actions Act and the Civil

Procedure Rules.

Factual Background.

2. The Applicant commenced the present pro ' ide the

Originating Summons dated 8™ April, 2024 e he Seeks
the determination of the following 0
a. Whether the Plaintiff bou the suit land

Kericho/North Soti
own money and

in 19 using his
it in the name
er to be held in

circumstances the Court

b. Whet, i
sheould d he Plaintiff the beneficial
uit land.
th

C. the Plaintiff herein and his

ren have been in peaceful, quiet and
interrupted possession of the whole of
ericho/North Sotik/30 from 1967 to date.

d. Whether in addition to the aforesaid trust,
the suit land has now devolved to the
Plaintiff herein by virtue of the doctrine of

adverse possession.
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e. Whether the Plaintiff is entitled to
declaration of ownership of land parcel
Kericho/North Sotik/30 by adverse
possession.

f. Whether the title deed in respect, of
Kericho/North Sotik/30 issued in thegname
of the Defendant should be can a

register of Ilands as
Kericho/North Sotik/30.
g. Whether costs of this i ould be
provided for.

3. As at the time of tRis ruling, the Respondents have

not filed ar n othe Originating Summons.

ermination.

ts filed their submissions on 23™ April, 2025

4. RS
Applicant filed his submissions on 29" April, 2025.

5. The Respondents submit on the issue of whether their

preliminary objection dated 5™ December, 2024 has merit.
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6. It is the Respondents submissions that a claim of adverse

possession cannot be sought over government land.

7. Itis also the Respondents submissions that the suit parcel of
land was purchased in the year 1969 but the ed was
issued on 31 March, 2022. Q

8. It is further the Respondents sub‘iss@between the

year 1969 and the year 2022, the rcel of land was
government land and t oréythegsaid period cannot be
included in computi e a claim for adverse
possession. \

0 y on Section 41 of the Limitation of
icle 62(1)(b) of the Constitution of Kenya,
ial' decisions of Kennedy Nyamumbo Sese vs
Settlement Fund Trustees & 2 Others [2017] eKLR,
Kuria Kiarie & 2 Others vs Sammy Magera [2018]

KECA (KLR) and submit that land parcel No. Kericho/North
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Sotik/30 was charged to the Settlement Fund Trust and it

therefore falls under the definition of government land.

10. The Respondents rely on Section 37 of the Ligitation of
Actions Act and Section 175 of the Agri%t in
support of their submissions.

11. The Respondents submit that <Ie Q's claim of
adverse possession can onlyprun fro March, 2022 when
the title deed was issu Nt time in the name of

their deceased father

i mes Muriuki Muriithi [2013]eKLR,
a Macharia vs Muiruri Waithaka Civil
. 110 of 1997 as was cited in Karuntimi Raiji
vs M'makinya M’itunga [2013] eKLR and Wambugu v

Njuguna (1983) KLR 173 in support of their submissions.
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13. The Respondents submit that the Applicant has failed to
comply with Order 37 Rule 7 of the Civil Procedure Rules
as he has not attached an extract of the title of the suit
parcel to his affidavit in support of the Originating,Summons.

The Respondent relies on the judicial deci of John

Wambura & another v Anakletus a 17]

Manufacturing Co. t End Distributors Ltd

14. The Respondents a%n Mukisa Biscuit
t

[1969] EA b at their preliminary objection

raises pure point :

15. R s also submit that the Originating Summons
% bly defective, incompetent, bad in law and should

therefore be struck out.
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16. The Respondents rely on Section 27 of the Civil Procedure
Act and urge the Court to allow their preliminary objection

with costs.

17. The Applicant submits on the following issues; \
a. Whether the preliminary obj Qises ure
points of law.

b. Whether the preliminary objectio merited.

18. On the first issue, relies on the judicial

decisions of Manufacturing Co. Ltd v
West End  Distr s Ltd [1969] EA 696, Nitin

v Singh Kalsi & another [1995] eKLR
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19. The Applicant also submits that for the Court to determine

the Respondents preliminary objection, it will have to call for

evidence.

20. The Applicant further submits that the Cou iIRhave to
examine documents such as the discharge Sett ent
Scheme Trustees in order for it to he issues
raised in the preliminary objection(

21. On the second issue, t ntgsubmits that issues on

ownership of la C otyfbe determined by way of a

preliminary

on the judicial decision of Dickson
s John Ngata Kariuki & another
and submits that dismissal of a suit is

draconian and cannot solve the issues in dispute.
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23. It is the Applicant’s submissions that the Respondents
contend that the suit should be dismissed for failure to

disclose a concise cause of action.

24. It is also the Applicant’'s submissions that issue of
whether or not there is a cause of ac gainsg the

Respondents should be raised dur ring and

determination of the Originating Summa it cannot be

ventilated in a preliminary oljection.

25. missions that it has attached

required under Order 37 Rule

cedure Rules and this cannot

for dismissing the suit.

licant relies on the judicial decision of Daykio
Plantations Limited vs National Bank of Kenya Limited
& 2 Others [2019] eKLR and urges the Court to dismiss

the Respondents preliminary objection.
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Analysis and Determination.

27. | have considered the Respondents preliminary objection
dated 5™ December, 2024 and the rival submissions. The
Preliminary Objection is on five grounds and | have

condensed them into the following issues;

a. Whether the Originating ons
contravenes Order 37 Rule 7 e Civil
Procedure Rules.

b. Whether the Origina ummons

contravenes Sectio of the itation of
Actions Act.
c. Whether the uit contravenes

Section imitation of Actions Act
as re k with Article 62(1) (b) of
th stitution of Kenya.

d \ ear costs of the preliminary
cti

A. the Originating Summons contravenes Order

37 Rule 7(2) of the Civil Procedure Rules.
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28. The judicial decision of Ushago Diani Investment Limited
v Abdulwahab (Environment & Land Case 12 of 2023)
[2023] KEELC 20213 (KLR) (27 September 2023)
(Ruling) cited with approval Oraro v Mbaja [2005] eKLR
141 where the Court held as follows on ture of

preliminary objections;

“A preliminary objectic

identified as and declarea a point

of law which must n be blurred with

able to b ntested and

factual details

ation is not, as a matter of legal

iple, a true preliminary objection

which the Court should allow to proceed.
here a Court needs to investigate facts,

a matter cannot be raised as a

preliminary objection anything that

purports to be a preliminary objection
must not deal with disputed facts and it

must not itself derive its foundation from
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factual information which stands to be
tested by normal rules of evidence.”
(Emphasis mine)

29. In summary, a preliminary objection raises a pure point of

law which is argued on the assumption that al ts\pleaded

by the other side are correct. However, it cc

any facts have to be ascertained. preliminary
objection must stem from the prgceedi d raise pure
points of law and should Hgt deal sputed facts nor
should it derive its foun f factual information.

30. The Respon er und (1) of their preliminary

objection c the Applicant’s Originating Summons
7 Rule 7(2) of the Civil Procedure
plicant has failed to attach a certified extract

e deed of the suit parcel.

31. The Applicant submits that he has filed a copy of the extract
of title and has therefore complied with Order 37 Rule 7(2)

of the Civil Procedure Rules.
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32. Order 37 Rule 7 of the Civil Procedure Rules provides as
follows;

“7. (1) An application under
section 38 of the Limitation
Actions Act shall be mad

originating summons.

(2) The summons
supported by an affi
a certified extract o

the land in q
annexed.
(3) The Co
and i

S b

tion
irect on whom

er the summons
ed.

n of Oyugi & 2 others v Mbom (Sued

istrator of the estate of Lawrence Ongadi
gased) & another (Enviromental and Land
Originating Summons E014, E016, E024, E025, E026 &
E027 of 2023 (Consolidated)) [2024] KEELC 5691

(KLR) (24 July 2024) (Ruling) the Court held as follows;
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“The Respondents’ objection to the
Applicants’ applications is that the
Applicants have not complied with
the provisions of Order 37 Rule 7(2)
of the Civil Procedure Rules. It,is
common ground that the Applican

have not complied wi.

requirements of Order 37 R

in support of thei applications,

the suit

r Article 159 (2) (d) of the
onstitution.

I do not think that it would serve the
interest of justice if | were to strike

out the six (6) suits before me so that
the Applicants can file an Order 37
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34.

35.

36.

Rule 7(2) of the Civil Procedure Rules’
compliant applications.
I _agree with the Applicants that the

most equitable approach should be to

allow the Applicants to correct e

error rather than striking out

suits.” (Emphasis mine)

In the above cited judicial decision, held that

failure to attach an extract of titlé\to an '

of an application for advekse possassi is a procedural
violation which can be o 0 by, the Court for the sake
n

of substantive justice icle 159 (2)(d) of the

it in support

Constitution
\ r, it is not disputed that the Applicant
copy of the extract of the title of the suit
his affidavit in support of the Originating Summons.

A perusal of the Court record shows that on 21 January,

2025, the Applicant filed a further list of documents and has
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attached a copy of the green card for land parcel No. North

Sotik/Settlement Scheme/30.

37. It is evident that the Applicant has remedied the said
oversight and has therefore complied with 7 Rule
7(2) of the Civil Procedure Rules.

B. Whether the Originatin m ontravenes

u
Section 7 of the Limitati of Ac s Act.

38. The Respondents con t#the Applicant’'s suit
contravenes Section f ¥he Limitation of Actions Act as
twelve year xap since the land was discharged
by the S ttl% rustees.

39.

requires examination of evidence.

40. Section 7 of the Limitation of Actions Act provides as

follows;
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41.

42.

43.

“An action may not be brought by
any person to recover land after the
end of twelve years from the date
on which the right of action accrued
to him or, if it first accrued to som
person through whom he claims, t
that person.”

The Applicant contends, in the Originat s, that he
registered it

purchased the suit parcel in the year 196%
in the name of his deceaséd broth Kipkemei Arap

Lang’at.

The Applica |SQ, coptendssthat he has been in possession
of the suit{parc ogether with his family since the year
196 h efore acquired the suit parcel by way of

on.

The Respondents on the other hand contend that their
deceased father one Kipkemei Arap Lang’at was

registered as the owner of the suit parcel in the year 2022
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and therefore the Applicant cannot seek for orders of

adverse possession as twelve years have not lapsed.

44. In the judicial decision of Mary v Olegeem 2 others

(Land Case E024 of 2024) [2025] KEEL (KLR)

(30 July 2025) (Ruling) the Court held as

“The plea that the sui
barred by virtue of Secti the
Limitation of Ac S ct is
hich has

ining a matter

ions by the parties can only be

ached by ascertainment of

evidence. This ground too does not

meet the threshold of a Preliminary

Objection.” (Emphasis mine)
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45.

46.

47.

48.

In the above cited judicial decision, the Court held that the
determination of when a cause of action arose requires the
examination of evidence and it therefore does not meet the

threshold of a preliminary objection.

In their preliminary objection, the Respon essentially
contend that the Applicant cannot see S f adverse
possession over the suit parcel, as t d was only
registered in their deceased¥father’s n the year 2022.

They contend that the of tWelve years as provided for

under Secti itation of Actions Act has not
lapsed. Th n the other hand contends that the
cau C in the year 1967.

ourt’s view that this is a question of fact and

requires the examination of evidence for it to be determined.
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C. Whether the Applicant’s suit contravenes Section 41 of

the Limitation of Actions Act as read together with

Article 62(1) (b) of the Constitution of Kenya.

49. The Respondents contend that the Applicant’s suit offends

Section 41 of the Limitation of Actio S read

together with Article 62(1)(b) of the ' of Kenya.

50. The Respondents submit that the Swit parc as registered

in the name of the Settlement Fund Tr e and therefore it

was government la r 2022 when it was
registered in th 0 deceased father.

51. The Respendent ubmit that the suit parcel therefore
fall t efinition of government land under Section

41 O Limitation of Actions Act as read together with
. 62(1)(b) of the Constitution of Kenya and the

Applicant cannot therefore claim adverse possession.
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52. The Applicant did not address this issue in his submissions
but he generally submits that the Respondents preliminary

objection does not raise a pure point of law.

53. Article 62 (1)(b) of the Constitution of Ken vides as

follows;

“62. (1) Public land is—
... and lawfully Fheld, gd or
occupied by an tate, organ,
except an uch Ia that is
occupie the State organ as

54. Section 41 of thgL
follows;
“This Act does not—
a)“enable a person to acquire any
tle to, or any easement over—

(i) Government land or Iland

ate lease;”

itation of Actions Act provides as

otherwise enjoyed by the

Government;
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(ii) mines or minerals as
defined in the Mining Act (Cap.
306);

(iii) mineral oil as defined in

the Mineral Oil Act (Cap. 307);

(iv) water vested in

Government by the Wa

(Cap. 372);

(v) land vested in %

council (other than la sted
0(8)yof the

(vi) la the trustees

I Parks of Kenya;

r

( a\ right of Government

x nt, principal, interest or
ot

money due under any lease,
i ce or agreement under the
overnment Lands Act (Cap. 280) or
any Act repealed by that Act.”
55. In the judicial decision of Mburu v Kwale County

Government & 2 others [2025] KEELC 3295 (KLR) the

Court held as follows:
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“50. Undoubtedly, all these are issues
of fact and not Law to be deliberated
through intense examination in chief,
Cross examination and re -
examination as provided for in e
provision of the Evidence Act,qCa

80. During the trial, the C

hear and make a d

whether a

been in oecu
sam
t C ]

ly the lease is public. On
th other hand, the Court will
consider the arguments by the 2™
nd

3" Defendants/Respondents who

seek to have the suit be dismissed

based on the provisions of Section 41

of the Limitation of Actions Act, Cap.

22 among other pertinent

submissions hereof.
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51.Therefore, 1 discern that the
proper forum to make all these
deliberations would be during a full
trial. Based on the principles of

natural Justice, Equity d

Conscience, all the parties need

accorded access to justi

hearing and an opport

heard as clearly spelt oui
provisions of Articles 25
(1)&(2)and159 ( & ( of the
Kenya,“ 2020, 1|

issues raised

Constitution

sustainable.”

not

56. ove cited judicial decision, the 3™ and 4%
D ts filed a Preliminary Objection and stated among
other grounds that the Court did not have jurisdiction to hear
and determine the said matter because the suit parcel was

public land. The 3™ and 4™ Defendants also contended that
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57.

58.

the suit therefore contravened Article 62(1) of the
Constitution as read together with Section 41 of the
Limitation of Actions Act. The Court held that this was a

question of fact which ought to be deliberated upon during

\ @ Ltend that
Sectior

41 of the

Limitation of Actions Act as#ead toge ith Article 62(1)
(b) of the Constitution o ecause the suit parcel was
il t

allegedly public land u ear 2022.

the trial.

Similarly, in the present case, the Res

the Applicant’s suit contraven

It is evidentitha e of whether or not the suit parcel
was iC i0r to the year 2022 is a factual issue and

nd the scope of a preliminary objection.

D._Who should bear costs of the preliminary objection.

59. The general rule is that costs shall follow the event in

accordance with the provisions of Section 27 of the Civil

Procedure Act (Cap. 21). A successful party should
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ordinarily be awarded costs of an action unless the Court, for

good reason, directs otherwise.

Disposition.

60. Taking the foregoing into consideration, | hat the
Respondents preliminary objection date Decamnber,
2024 lacks merit and it is hereby dismi sts.

61. Itis so ordered. &
DATED, SIGNED AND DELI TUALLY AT KERICHO
THIS 2Q' VEMBER, 2025.
L. A. OMOLLO
Q JUDGE.

In the presence of: -

Miss Cherono for Mr. Langat for the Applicant.
Miss Chebet for Mr. Korir for the Respondents.
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Court Assistant; Mr. Joseph Makori.

&
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