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LEGED CONTRAVENTION @
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1. Through a Further Amended Petition dated 20™ February,

2023, the Petitioner hertle?dt}lg‘a
THE FACTS G E 1"
) On Qut 1;nNovember, 2016, the. Pe tlonﬁ

emplg | Officer 11 ang ""f Bloyed to the

Lawer %_‘ ey ' ‘ B until 2020 when

ji as deferred to May

2020 d - : :n" —M‘i ed to the Isiolo
office officially i? ) _ ._‘:.p thereafter

gl aS a

LI-‘

istern Regional Office in

e -
transferred "o trhe" gM. Garissa office in
1 "l.
July, 2020.
i) The Petitioner was entitled T8, sBueral AN ent benefits
including monthly gross pay of K 00" , reasonable

..';‘, | leave days,
T

..“‘ otion every

three years since her employmentgs
':!.l.l . -
E’*“ the exhibited

= 'y

iiiy That throughout the Petitioner’s e

excellence in the performance of her duties and always

received an excellent rating for her appraisals.
4
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iv)

Vi)

4

That the Petitioner was denied the right to be appraised for

the year 2019/2020 an her S|stencies on the
same wher R gl QOfﬁce
whese ad worked for 9 months had raised | _@

her performan ﬂat her appraisal was~TUall on 12" a
.l!...
13" M i.., 021

kOs office by the

E¥0red 82%. That she
appraisal was being

the review.

from the HAERGIRNETo u iteona il o d Been altered to

73% and the Machi'“'i' % L noted that he

had some reservations on Mgr’ L then lodged

a complaint on the alteration o 1'."5!3.,3- 1
. N o
The Petitioner received a letter omn "':"'I."':t.'.}" y,2021 from

|l
=

the HR informing her she was amq;:é l;.' fﬂ- be promoted

where one had to have no dig J_.__-L,L ter but the

@
X

Petitioner’s supervisor had informe jittee she had

g
e
L
L =)
L

a pending disciplinary matter hen ; eligible for

promotion.
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vii)

ix)

X)

4

The Petitioner responded to the said letter via a memo dated

27" January,2021 seek the disciplinary

matter smcﬁle:& arg:tﬁrs eceive

: @from HR officer on 28" January, ZOZC}@

committee ha rlﬂaived a confidentia“LamBrt from the
1 '..-*_ 1 ’ o fr . .

Pet|t|o b SUPETK Araz. - ary issues.
o .
" AN g rforming her duties
£

performance scores and

& nm Brning from her
"

-;1“, had never
e = o

received afjEcoRigiie o \Etamactlile D ared before any

el

disciplinary commi

That since her memo P1 was not

responded to, the Petitioner btk o4 memo to

O
y ""-"i.‘-:u,'_;?“‘. an appeal on

Assistant Director on 12™ August,

.
her promotion and she received 341?& #' l‘{"ﬁl le HR on 30

1
August, 2021 indicating that Resp : hagement had

I.L n

constituted a committee to mvest btter and that

she would be informed of the committee’s firile gs.

That there were instances of malice in the Respondents
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Xl

Xii)

4

actions and retaliatory investigation by the Respondent

because on 7 Septem 20}[ elEloner received an
invitation fr ﬁecord
a t@.t on 9th September, 2021 in relati _@E

comp¥aint on heg motion and altered.afgiSal. That she

Ll i
again i?—,_ jved Hnglis Y ; sC e committee

[ 4

[0ation of negligence

e '&
ndlln SHEa% | L YRS p for the Respondent.

-I

}tI A l' | ~HUS tion committee

on 4t QERdSE / .- me to review
I

the file in [EreYigl

the alleged

adverse reports ra (Lo N to the file.

ame hostile

and informed her that she coultsZt HirotREEElo 1 mittee on
5
LS i

o

P

how to conduct its investigations. b
ol

1.“. ting parallel

That there were instances of mak ice

)

1
investigations where the Petitiopd %1-."4. raised her

va"‘ TSk

complaint the same was not dealt at there were

unfair procedures and process foIIowea Bt section 14.5

of the Respondent’s manual which lays down the disciplinary
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xiii)

XV)

4

procedures.

That throughout her engploymEn¥ s ver received any
form of wa L ’3 IJQS after
she @her complaints the Respondent wolatﬁ_&

poIic' by lau retaliatory investigetiolll" against her.

That s T;-, as

. -o.,.ol.

g fully know the

Mvhom nor allowed to

the proceedings.
u_;- Petitioner on
—"4 ‘| 'l|. .
Laer P n against the
L] ‘H
Responden b : _ esttor the adverse

. .,
report in writing whie§ SRR \vas handed a

,Eulrda

answer within 10 minutes. Tha el Jol. -

questions to

report dated 3™ Septmber,2Q

Dr more time

R o e
to retrieve some information “‘E'-"l.‘ﬂ,f“. support her
"I.

statement from the Respondent e.r_plé'l 'Hi. as down but

I :
the chairperson declined indicati o E:':‘ 5 investigation
| i G
committee needed to complete inval Tig e same day.
-i."

That the Petitioner was released upon rée or B¢ one and half

paged statement in the ten minutes. The Petitioner returned
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]
xvii) That further the Respondent issueti

4

to her Garissa office, continued working until 6™ October,

2021 when she received n [WTE Respondent’s ICT
Departmenfﬁ{t&f;f&n ystem ﬁ She
the paw an email on 7" October, 2021 to the C _@

of 7 ' i i G idance on

~

rieve from the

reports thafd &y =, ma . t0™5 file she was
' o,
AR ctter on 25

handling. The Petitie

October, 2021 indicating ts y conducted

her duties.

Notice of Referral dated 14 Qlec !qu 21 referring

allegations against her to its

a4,

Resolution Committee thereby disciplinary

proceedings against her. That she o'o.-,' o the charge

sheet vide the letter dated 20" December,2021 where on
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the same date she was invited to a disciplinary hearing

scheduled for 29 and BI.I; Hlﬂi
xviii) The Petltl nsive gﬁf

o
XlX) &

xx) That on 17" June, 2022 through a ;i

4

bt was
like e an adverse action based on an ex
aliation. That the alletiaalins were false

was sgnducted
.lr...

with tg ;:_ bf d

gcious falsehood

Petitiofé ervention on the unfair

t on 4™ April,

' Joeeg 1&! -‘ﬁ;ﬁﬁ' g this Petition
and a 1Iuv]ﬂu ﬁ lh

2022 gave FE-JgRaera; e be concluded first
: e Ny
before any disciplitrefly \gcsi TR 4 preserving her

ructions and

directions of the Responden col ght to the
LN o

Respondent’s attention prowsmns'n 16(h) of the
A

.I' ."'Ih

"-‘Ei
.i;

"yl
out

r

Employment Act.

b Petitioner the

Respondent indicated that it had 38 a report in

relation to the investigations carried the special

investigations team set out to investigate the Petitioner’s
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grievance and constituted on 23 August, 2021. The

Respondent purported Jmfj;ia supplementary

Report that éed in

20 those actions were manifestly inco _@
l .

to theJr

contren e evident no

Xxi) hao . ENOTR _ Petitioner received a
Ak e el | {Hes that the Respondent

SELIRT and the same
: ' "" both and 30t

November, 28N _--o with a third

L -
o

s

charge sheet on [as supplied to

her a year later on 19* a hearing to

take place on 19" December,

xxii) That the hearing was postponed to 2 -_ R 4 December,

4

2022 on a short notice despite th.gI P H "'“ﬂ. protest and

unavailability of her legal 1_-'- -Ji';';h‘* when the
3 ';;E
T )

disciplinary hearing proceeded a d. That the

]
i

disciplinary hearing had instances 'o'_' ural failures

which were against the court order of 4™ April, 2022 since the
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charge sheets kept on changing, conflict of interest of some
of committee members<gence o rming the role of
|nvest|gator pro Juage :§

xxiii) Thajk o@ February, 2022 the Petitioner receva_éfEr

|

termmgating h ployment on the_-cTlalds of gross
1 | - r

b L &

miscornfqe :

(0, unprocedural

dismissal. That the

fair and invalid as the

-

e tOm 14" December,

"h\"\h‘ gnsent of 25
oy o

April, 2019 $¥gs o0, WS- e bondént changed to
; G A
include consent ' e TR p! heet was back

dated, the Petitioner acteduQri™ D bceived from

her supervisor, on failure to fi Beldplicsd e files were

L W
handled by her colleague Regina jchgh

%
o
VY

failed to file

defences but no proceedings W'e_gler against her

Bt

hence ethnic discrimination, the w§ ".'-f':. was initiated

when the Petitioner went on sick |e i ere approved

early 2020 where she underwent Two i cries hence

terminated due to her health status and the Respondent’s

4
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CEO had on various occasions stated that he would ensure

that the Petltloner was tx‘; m rU&artlupatmg in the
activities é mbers
orgg i@w aIIegedIy because she was an activist. _6\

xxiv) The Re&titioner Jllef®d violations of her _cefig@itional rights
i 1R, i :
ranging ; m Al grticle 28 on her

4

PBht to freedom and
t of the rights and
fve information,
%/ on her right
to fair admi St .

Reliefs sought

A DECLARATION that the —purported disciplinary process that the
Petitioner underwent was unlawful, unconstitutional, null and void and
violated the Petitioner's right to fair labour practices.

A DECLARATION that the refusal by the Respondent to provide the
Petitioner with information relating to her performance and failure to
grant the Petitioner access to her employment file violated her right to
access to information A declaration that the Petitioners Fundamental
Rights and Freedoms have been violated by the 1* Respondent.

AN ORDER OF CERTIORARI quashing th
14" December, 2021. the second charge sh
2022 and the third charge sheet dated 18" November, 2021 the show
cause letter dated 8™ October 2021, the report by the investigation

sheets dated

7" November,
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committee and purported findings of misconduct by the Petitioner,

the Petitioner’s  former supervisors complaint contained in the
Petitioner's Human _Res ijle w esource report
in respect of the@nﬁ tit

10" Febryaty, 2023

. AN ORDER RARI quashing the procee |n be the
Respo aphﬁtﬂomwttee and the Ietter of dismiss

. A DECLARATION that clause 14.7.8 and 14.14.2 of the Corporate Services

Policies and Procedures Manual is unconstitutional, null and void and of no
legal effect.
AN ORDER for promotion of the Petitioner to Legal Officer | effective from
1t October, 2020 with backdated pay and benefits and no loss of benefit
whatsoever.

. A CONSERVATORY ORDER restraining the Respondent, its agents, servants

or any other person acting for and or on their behalf from taking any
action disciplinary action against the Applicant or interfering with her
employment in any manner whatsoever including retaliation, reprisal, or
victimization, or taking any adverse further action including disciplinary

action on account of filing this petition.

. A CONSERVATORY ORDER do issue restraining the Respondent, its agents,

servants or any other person acting for and or on their behalf from
commencing, proceeding, concluding or otherwise conducting any
intended disciplinary action against the Petitioner. In particular,
disciplinary action including compulsory leave, suspension, termination
or denial of benefits or loss of advancement of opportunity in respect to
proceedings over the issued charge sheet dated 14" December, 2021 or
any other complaint relating to the Show Cause Letter dated 8™ October,
2021 or the subject matter of this petition. And the Petitioner be and is
hereby deemed reinstated and/or re-engaged immediately from the date
of the purported dismissal letter dated 10* February, 2023 with no loss of
benefit and with continuity of employment.
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gg. Further an Order for Compensation as follows:
a. Twelve months compensation for unfair termination at Kshs.
2,480,484.00 1 Tr ]'
_ « Y Qe
Unpaid leave arrears.
Three months' notice pay.

Medical cover for a year.

® o 0 T

A declaration that the 1% Respondent discriminated against the

Petitioner

h. AN ORDER for general and aggravated including exemplary
damages for breach of constitutional rights including the right to fair
administrative action, right to human dignity, right of access to information

and self-worth.

i AN ORDER for general and aggravated including exemplary damages

for discrimination and for i

I E
j. AN ORDER foEjike L Sy 2 gg, h, and i herein.

pjury to reputation.

k. That the costs of this Peti

Jemutai, Ellyjoy Bundi and John Loikoloi dated between 31

4
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d. The Petitio ST 1

. That first appraisal was done on 12" and 13t

October, 2023 to 4™ November, 2023. The Respondent alleged

as follows: - L JU
a. That the PeUU{k he™Mac ?:a}h@th ELC

39 of 20 ead file. That she was to

consolida
b. That gV | in 21 recommended for the Petitioner's pr ion
despif€ NMAving somg gk rictions on her performangRiTlhat in Jarfary,

2020 tf : petitioned sgUBNt Mr. Murei advise on*Thall-chakos Prison
matter -”h*_- shel Infoggged him that gPnsented to an
applicati mpel Ol "ifo issi IR-"Tore defendants.

That Mr. iVl didh el : - arrived at and they
] i - WaPLO peruse the court file.
fthe Petitioner consented to
jor the suits. That Mr. Murei
ioner stating that the sued
cbsdatters which was not
REErCTIOT S before consenting
or inform » i ol He requested the
Petitionek t@miie 1% ""-d A0
i . "Z"E'-.__ 2920 stating that
there was no je Q1A - e PeICiee o N (5B added and she
did not deny tljaiEShE=. R guctions or consult him

on the same.

. That in addition to the = A3 4 ."!; es regarding the

Petitioner’s failure to file reptie
which were filed in the lead file. % '
Mr. Murei wrote a memo dated 228 Afsi{,2020

promotion pending an inquiry o .‘hw dI|n files. On 3™
September, 2020 he wrote a detailec ) C o Legal Services
about the handling of the Machakos PrisoMgMes ¢ N out findings of
the inquiry with conclusion that the Petitto " "‘l.' e ly negligent in
her duties to defend the Respondent’s inter# S ing dishonest,
disrespectful and insubordinate. 131 ¥ "-"

. That Mr. Murei also wrote a letter to "F'QR. g0 .'"’& ame date not
recommending the Petitioner for promptigr _IH e same time
appraisal was ongoing Mr. Murei state&&ith He. cOmy not properly
appraise the Petitioner due to his reportj 5._,_ ek al.|ationship and
waited until he was allowed to proceed “JiEr" alsal where he
requested Gideon Rukaria to first appraise h@

Bind counterclaim

he Petitioner’s

-

5y, Al where both of
them signed the appraisal on 13" May,2021 and since Mr. Murei was on
leave he could not sign as second appraiser. Upon resuming from his
leave on 17™ May,2021 he saw that Rukaria had awarded the Petitioner
82 points which was high. That the first target the Petitioner was
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awarded 21 points when the highest would be 17.5 for the four targets.
He sent back the form to Rukaria to review with his comments.

i. That on 19*™ July,2021 the Director Fi es caIIed Mr. Murei for a
meeting with HRM on titidper’s ng lai r appraisal was
changed withou kn d@e. 4rh xp the reason
which was fou pI e did a br|ef | at ukarla
explanatl ded to HR on 22" July,2021.

j. That |oner around that time between 3™ B
Augu began "9 ing abusive and defamator messa s® on
Whats group tit|&d FEACC Lawyers accusing e of abuse of
discipli PR Orocess dltering her appraisa

k. That th® *;._ ioner & e [ ) Bst, 2021 and the
Respondk gl b cial i pam to investigate

he & investigation team

coj H@ppraisal was not altered

' §aiser as required and the

. igdtle 11.! W THECS rther investigation on the
'IE:H'» g LI ¥ isolistl@e. 0st specifically on
e consen [ ) . “2028 the investigation
team cgQ - : "ﬂ ommended that
d|SC|pI|na“ '" TR s er for failure to

safeguard Respong
m. Mr. Murei issu -
Petitioner’'s supErTISRIED]
Corporate SerV|ces P
responded to the show C3 s gtter raisinmgg
Murei upon her issuing her coneats about™
that he did not have jurisdiction er. She
defences and counterclaims. ;
n. That Mr. Murei after such acknowl|e@ t,,hl Rt e R cmo dated 1
November, 2021 to Evans Misigo to u e scrutiny of all
files in Machakos Prison matters. That Mr. *l."n T, ack to him in a
memo dated same day stating that the* d8 Al = counterclaims
were received by the Petitioner on 8™ May,20 u ”_. esponses were
done. That this brought the total defenceﬂ_;:é he Petitioner to
four which had a claim of Kshs 66,900,000
o. That failure to reveal existence of defenge
only negligent but wilful and deliberate. g ﬁ?’ s wrote a memo
dated 3 November,2021 to the Assista 5I- y - “recommending
referral of the matter to staff dlSCIplI f 2] aflict resolution
committee for hearing having found her ré uTs Mhe show cause
letter not satisfactory. & .
p. That Mr. Murei was summoned by the committee on 19™ December,
2022 where he was questioned by the committee and cross-examined
by the Petitioner. That the committee upheld the charges of willingly

gth o"'!r'. , 2021 as the
%, of the Commission
i 20. The Petitioner
getaliation by Mr.
8al while stating
lged service of

years was not

4
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g. Mr. Murei specifically denied

consent as she did and tRat
filing application h
affidavit that t Pet| r nsent.
r. That the assertions that her coIIeagu @l
fi

t. Tlatbef@raghea i B GhF
0y tohalt e
etic |ned

t

r Reswd
mcomplete
u. That in i

w. That the Respondent kept proper*gspce

failing to perform duties by the Petitioner and she was dismissed vide
the letter dated 10" February,2023.

greei
e pro

Petitioner recording the
t|c c as set aside by
O 0] wa rted by his

not have authori

b

respo ing the defences and counterclaims was no rt d
by a iderice of cafnglunication.

s. Mr. Muggifdenied créd any toxic environment fofsaghk Petitioner and
alleged i tioner who was ab v?"‘* lisrespectful as

evide p EACC lawyers
derogatoffyEs & Ll reag ks . - B oppraiser he had
powgr to g , ] Mared the form back to
firghla s | _ 2
j Re court on 21t December,
he court on 4" April 2022
ough a ruling and directed
5 gl ch the court found

concluded the
lQutcome through
did not order

PetitionerMgHaHaEE
letter dated 17th s
restarting the e

v. That the -“""""'.-n-- o lege kel -:_ ot through the entire

disciplinary hearing, 1_:“ nyyitresses— (ond the Petitioner
was informed of her right™®} Qss-exami 5s which she did.
That the committee dismiSs&e™gome of gs against the
Petitioner but upheld the chargesggf Wiful failureg n her duties.

ings e used before
the court and the Petitioner was give ‘-:,,,% h tig8 pond of over a
month since when she appeared in N&ga be . )r hearing the

Respondent had to seek the approval of t "k 8, ournment was
solely due to the Petitioner's reason of 3 “-Y"*-. h an external
counsel.

X. Ms. Jemutai on the other alleged that t Re 8 r..m in conduct of

the Machakos Prison files. That while s el il & of change of
advocates on 3™ April,2020, the Petitionei wa Sl -' Bsince 20™ June,
2017. e

y. That by a memo of 9" March, 2020 Mr. ':'-i-.._ LLUCH : he Petitioner to

hand over to her civil litigation files whic e as not effected

save for the Petitioner walking to her desk 3 el Kj her orally that
she handed over civil litigation files and the same werd®# registry.

z. That by a memo of 20" May,2020 Mr. Murei indicated that the hand over

process be in writing, verified by paralegal and clearly indicate status
and what needs to be done. That the Petitioner handed over the first
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batch of civil litigation on 21 May,2020 and on 22" May, 2020 a
separate report with regards to Machakos Prison matters the Petitioner

tried to hand over but Ms. Je ai dec ccept since the same did
not meet condltlons set b hergupervi
aa. That the Ms. d t t| ner d or had

discussions th she espond to the de angfc rclalm
and in an et|t|oner never handed over the séid fe C

her. That e tlme the Petitioner was served with the sa

Ms. | ad not over civil litigation matterszqg alloc the

hfice of change of advocate not mean she

matter hat by fili E

had beg .” anded o ..- hi files.
bb. John ¥ ol staled] kel i B leader of the
Responds = Spe e g A 2 SEhy the CEO of the

Compgnissjox 2R = SRR cen date to inquire
' 8" appeal regarding her

Stigations the investigation

ent. That team also invited

A, > and the person she
ad By BT T ciscialorm, to record a
stateme piaMal ML C eptember, 2021
and a furti Blse I" ¢ T

dd. That the specia QS S . ] £ qU|ry in to the
allegations of i-.-g,u Lot add 128 5h g on the decision
not to promot - Ve b T, e alteration of her
appraisal from for th Mihendations of the
special Investigation tea - d ' A was not altered
but reviewed by second app C e aware of the
changes, not eligible for prof® dent internal
investigation be conducted on han€ ot‘;- g f Bmong others.

ee. That on 27" September, 201 inter S same date the
CEO expanded the scope of the inves 1{* DN t nvestigate the
allegations of negligence in handling the M3 ‘-I.- OSHRI

ff. That on 4% October, 2021 the Petitioner Wadl i ‘--ﬂ- ecord a further
statement and was supplied with a cerfiicasEo of the court
proceedings in Makueni ELC 39 of 201x 3

..I

BB W the lead fil
#1“ e lead file

among others but she was uncooperative q'. el 8 to respond to
guestions. o =

gg. That the Petitioner contended that shg@ C el Tceed with the
interview because the systems were do ‘I-- Oy of 31 questions
required access to office email. That the P N have answered
the remaining 27 questions that did not requ Lo fjcess.

hh. That the Petitioner was never placed under arrest®#restriction from
exiting the interview room nor threatened. That the investigation team
remained professional, accorded her enough time during the interview,
supplied her with necessary documents and tried to accommodate her
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kk.That t

as much as possible.
The Petitioner’s assertion that she was given only 10 minutes to answer
a set of 35 questions was fal That earIy the entire day and

only 31 questions weregpregented t sh ooperatlve and
declined to ans q iofs.
That at the conglusiorgofith nvest|gat|ons they mitted

an invest and made conclusions of the ap aI farnpnot
|

being_&g/té Petitioner not being eligible for promotion a WBS
foun [0€nt on ha g the Machakos files.
nvestigatip pam made recommend a disciplinary

action Fric takenmagbillst the Petitioner. Th pstigation team
handled *L WO is 2 \) .-. e Petitioner was
summong¢d=tlice b4 s 7 the % rate issues rather

thae, ONe ”'; RUT JPe ey R cooperative on the

-_I

is vl N Y g o ¥ g

4, T ( B : - fard oraIIy in open court

5.

4

. CW1 stated that she was in court on 4.4.201" T ;:'.-"

d the issues for

- ""' I' ation of the

Petitioner wasgaiAr &N .',.-.— ~-; v"'-"" influenced b
et P 3

improper motives, Whgs Ahe RO cedurally fair,

ohibit¥
bt

whether the reasons were thag section 46 of

the Employment Act and thewlemgdie bble to the
Petitioner if the Petition was found sugl%ad

EVIDENCE T

EEERER
The Petitioner’'s case was heard on 13™ Hebr BShe called two

) testified that
reIied on her

witnesses Wilfred Nderitu and herself. CW %
she worked for the Respondent from 201 1

affidavits and documents as her evidence in 8
rt made a site
visit to Machakos Prison. They traced prison Tand fore the court
commenced its proceedings. The surveyor stated that there were extra
parcels of land and the court gave directions on the matter. According to
the Petitioner, the matter was handled by her colleague Regina Jemutai
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and the response to amended defence and defence to counterclaim were
prepared by Jemutai.

7. It was her evidence that she |ssu ree charge sheets which
kept changing from _ent |ng consen |th rlty with other
charges. That sh n r sh d port of the
charges and thaff the ekeiiits curred in 201 b a es ferred
in 2021 aft for Garissa. That she was serve e ed
defences. a nterclaim.

8. CwW1l i e that thg
responsiRjlfties. Thaf
consequeieg. over

- ijulk to file the respeTis
counteréiggaMshe fu et at Mr. M a""“
to tHe: AN ERTkO | :

ere a team of 12 and the sed t are
Respondent never syf#®segk any adverse

f'#ﬁ defence and
#that they should
& who were private
o the defences and

not be |¢~— of joipdey

brp in to land. That she was told by
R e was pending disciplinary

it gce that she tried to
explain whattr: @O 1 ! . vehdbecause the email
system wg 3 9 ,_—i-r e

time to *941..11.'- .:""lu"t-.,_

but she was never g 2
10. CW1 testifiedgticiegs wit "'"" es and was not
proceedings was not

given adequate ¢ -
accurate as it was :ﬂa' Al i dicker e I"‘-.. s examination of
Michael the Chief Investigathdh QifiCer. That SRR\ c any counsel.
That her cross examination was rMa™gdly record® '
11. Concerning promotion, she statiad ®™at she
to a pending disciplinary issue and“3e .Tfed co
was issued with show cause letter and '*-H» it it
the CEO and her supervisor were uncom e
Member of LSK. The petitioner further sta .*-.'.-. O
from Isiolo to Garissa. That the CEO said sh& & 1'-1‘-.

dev QDers e R s % 2
Cou =~ ,ﬁ% ‘.‘ .* a2
9. Thg tit| ; S ihat Lol : mtion and the parties were
D oo ¢
5 .

' ve her adequate

ting documents

promotion due
er it. That she
iation because
eing a Council
as transferred
him and called

her activist in presence of her colleagues an ':..'_. to cause her
termination and there was bias and mallce.__llTﬁ ‘ N of 3 she was
the only one victimized.

12. CWa1 testified that her supervisor wrote £
which was discrimination based on her sickRE
abide to natural justice and fair hearing an&:g
newspaper that she colluded with Defendant$

13. In cross examination CW1 confirmed that s ve ippose joinder of
parties hence did not oppose he application so néw pa were added to
the suit. That investigations were still ongoing and the titles were not yet
verified.

14. CW1 confirmed that she raised the issue of amendment with her

her promotion
earing did not
K-reported to the
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supervisor but she did not have a written approval in court. That the
exchange of email between her and her supervisor about the consent was

almost a year after. That the re nses r ﬁled
15. CW1 stated that the C t%l;m throughout the

disciplinary procegg itt ce defence to

counterclaim shguld b t In 14 days and Ie the
AUTt Judgment could have been ent It the
C

same and
Petition bnce that Jemutai was to file the defence to

and th e'was part ¢t e team handling Machakos Prisog Iand

16. Regardifig her profio she stated that a tear.-#™ =+ ormed to Iook
into her'vance aAd ghe appeared before r’*h al investigation
team an@ "L the $utcokys e investjgé e 2022. That the
team nev mur oL S k " " e of expansion of
the i est| 3 . Heg " rmed that the report

@fd she was issued with
8cr she was summoned to a
bped by court.
e Court’s ruling of 4™ April,
during COVID-19.
"’P-Z';.,'ﬂ" Bve but she never
asked for tinlelb.ge o ho-ie NClBlismissal led at ill-
health. Sh‘I:E:ﬁr' "":H-' "0 '; 1" t when the CEO
railed at her at Garip “4 , B O the Respondent
as their employsg f"!'h e, c S © t eS for signing the
petition to remov ATV here, . barrassed him.
18. CW1 confirmed that " " (@ ouncil at the time
of disciplinary hearing. Thah 3 i B er notice of the
disciplinary hearing as she appe Becember, 2023
and she was not given opportunity® hs not aware of
adverse report against her.

rec '

Tha ur|ng g

19. In re-examination the petitioner s -.'ﬁl'gi hat s B discussed the
consent earlier with Mr. Murei but she wa R rise e later denied
knowledge of the same. That Mr. Amunga. oo T always discuss

court matters with Mr. Murei before going ‘to% T!-T'“--. after receiving
amended defence and counterclaim she handefl ESNC Sl to Jemutai to
respond. That Jemutai was the case courr lng | :':Hh not refuse the
documents as she was dealing with other apilicd /

20. CW1 clarified that she saw the memog. if- e 8 pfter the court
order. That as per clause 14.7.8.1 promghp gt Mo happen until
disciplinary process was concluded was "-E' BS it was abused
in her case and others. ]

21. The petitioner called Mr. Wilfred Nderitu as ‘ ._'-'-'—"_ fjHe adopted his
witness statement as his evidence in chief and furt stated that he
represented the Petitioner at the disciplinary proceedings but was not
allowed to represent her at the proceedings. That he was met with
hostility from the Respondent despite explaining that the Petitioner was
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entitled to representation. It was his evidence that he was told the
Petitioner could have been represented by one of her colleagues who she
said could not come for fear of retaliati

22. Mr. Nderitu further sta d t the tigion t|ng proceeding
with external coupsg e could not
make it to atteng the a 19 rn ate due to S or

Mr. Nderitu stated that the Pet|t ngr was ext
SC Kanjama and opined that in some cir

23. In cross
accom

couns e allowed; .l appear before disciplinary peQgeedin hat
the CEOudis not partjd 1J
were pickgsafrom sta

24. The R4 "*:-,_ dent'd!
Septembe
witng WE S
Octgner;
furjHe

igreduld
5 U [BC
that the proc

@ panel and he did not ggs®silat the charges
o f;’fﬂj heard on 30%
DFLgy A a e,2025. The first

= ¥ 3 ar I C ss statement of 31+

0 g evidence in chief. She

tor HRM of the Respondent.

otion of the petitioner and
for promotion were sent to

By committee and
."I!’ o officer first does

self-apprajsa RO 'S : 2 Br then a second
appraiser. P

25. Ms. : ] " recommended
withholding prong ey W wd el © OTtedme of Machakos
matters. That t V=5 gary action which the

Petitioner appealed. 'ﬁ L i Ib"'-.. by the Petitioner’s
supervisor Mr. Murei to with% jon was irregular.
The issue was referred to anin  the petitioner
appealed and they upheld the det i the appraisal
was irregularly altered. The -"~‘|.,.: d on special
investigation over the handling of the “ﬁﬂ: S e the petitioner
and at the conclusion thereof made roGgEimengs or disciplinary
action against the Petitioner. That the disciPiLg f (AN started with a
show cause letter by the supervisor and the" P& '.’rﬁx.._l'_l-"‘_ onded and the
matter was thereafter tabled before disciplinar %

26. RW1 testified that the first hearvq_gc ?.5 "‘I!lr not proceed as

the Petitioner went to court to stop the pfp he court gave
directions on what was to happen but the dol bct the process

to start afresh. So the disciplinary process -.F" Mcre it stopped.
It was further Ms Bundi’s evidence that 'i (LIONE Was invited for
hearing which did not proceed because oe | with external
counsel and they had to seek CEQO’ s apprd o e Wyas sought and
hearing proceeded. That he attended as a witnes

27. RW1 testified that the panel recommended dismissal from the

office. That they could not finalize within 14 days because the Petitioner
sought court’s intervention. That approval was sought from the CEO to
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conduct the hearing beyond 14 days.

28. In cross-examination RW1 confirmed that the decision of the
disciplinary committee was subject to aL.by the CEO but could not
remember when the recofgme atlons o he C made That the

report is usually ith r cover of a
forwarding mem and afikth

responde .
29. I Idence that it was not a must to h tim
recordi eedlngs. She could not remember who ask ioRs

amon membé nd even remember the numbsg of q ons
asked he Petitigphef & That she appeared befe e disciplinary
committ nce.

30. - "L stated thag fitg @pruary, 2023 and
the dismiss .- tter 010 i o] : M- sheet was never
giveuio th b8 o MEB®E were served to the

accyed ,‘l af B b T8 ! e 3 days’ notice to the
dis ar pa rinpet e S \; ® to the Petitioner. She RW1

ded to include additional

Wh|ch W8S 2 letters. That the Petitioner

31. cotallt the Respondent

conclude giey fi ore commencing
disciplinar .:' o Eds TG s et dated 14
December, 2021. Tj ¢ w . .m|, ntioned in the
charge sheet. T --u.i;a -u-.m (FER talf consent while
the dismissal lethérta w-l 0 % ed that she was not
aware of pending dISC HSS UE Loty SWtioner prior to this

matter and all personal ré '=l s, Mere kepWg
requested for documents and h Moc and s
through the documents she needeti s

ta?féd that

gt the Petitioner
gys as she went

32. Regarding appraisal she : e score was
reviewed from 82% in the first appra "‘1..\' 3%. 4% . ond appraisal
the same was communicated to the Pet byt ond appraiser.
She clarified that the change of score was "-h..r 4T _'- y the fact that
the petitioner had scored over and above *th® 1|.n rther that the
charge sheet was issued after issuance of sho and the same
was responded to. It was her evidence th' ti|5 i‘- ' 14" December,
2021 was not a charge sheet.

33. RW1lclarified that when the cour # ad '.&.. . he disciplinary
process had not concluded. That commu -,_-'— fihe®utcome of the
appeal was done to the Petitioner although & e G Fnot attached.

34. The second witness who testified O - y,2025 was Mr.

Ben Murei who stated that he was the resporie o TR fjor in charge of
Asset Recovery and at the material time and that h&%as in charge of
Lower Eastern Region. He adopted his witness statement dated 1°
November, 2023 and bundle of documents as his evidence in chief.

35. Concerning the issue of the consent entered into by the
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36

38.

39.

40.

4

. W2 request br perusal of the Court filo-fag
the suit acre con ed and there was=# a6
applicatioWidioin other ldckefiiagls. That hoacg ta

37.

Petitioner, he stated that Counsel Mungata was acting for the intended
defendants who applied to be joined in the suit. That the Respondent was

served on 8/5/2019 and there re no ligated plaint and there was
no verification of plot nignbe sub§ f gh pplication. That the
Petitioner who wg reﬁp t SPRN t Sonsgn to allowing
the application. ektestified that he did ndta or? onsent
on the parfffor™g M ReSpondent. That he became aware ofh§ co in
JanuaryX0R0 affer the Petitioner informed him of the need to the
plaint iggain some twoftiandants and he wondered how,that hap d.
iscovered that

allowing the
ments over the

issue and fHErRetiti S0 addd Thatsfhg X was aware of the
procgeure brs ; cgleln f e

A2 TN . Lc) g Jne attention of Director
Legal Seritek saftEBme T cd') Spondent for not complying
w e e to prepare a report on the
datterfand helgg sent it to the Director legal
coWi@cs#That il Earis g Tl onsent. It was Mr.

urel's evide 5 to the defences

and countg

2 , : i ent to an award
of Kshs 66, R~ a . AR WROGER] him of those
defences and countie F ) - i that (R titioner’s hand
over notes on gfFATNCRCIINTH c o NI EESSaap tioTEre  defences and

counterclaims. THEFtHES EL1H 0N g1 Yl ndIe those defences
after she recorded the ?'h‘i L %

He further statd) L
defamatory but it was the Petitio
and he raised the issues as soon J§ €
was not discriminated on account of*3 .

In cross-examination RW2 _"'"
visit as it happened 4 days after he repOMgdto |
not aware of the other defendants in the Ma *-...,- s
he was never briefed of the order of 4/4/2019 &k
the court attendance report.

In the court attendance shee.;_?D- : ed that the
Petitioner mentioned about suing all persoris A0S prison land.
That the commission has to investigate, Ve Y gations and if
necessary file a suit. That he recalled s\ 5 ey \Mrsion with the
Petitioner after the site visit but he did no 'ﬂ-:_ *ﬁ Bing the issue of
women intending to surrender land subjt 0 bensation. RW2
confirmed that the Petitioner never sought i .T:'!-'ﬁ_ ) what to do in
court after site visit. That he responded to the Pe#@ner's email on
attendance sheets that they will discuss but he did not call the Petitioner
for discussions thereafter as it was the Petitioner to look for him for
discussions.

focess was not
gihe Respondent
the Petitioner

s aware of the
5. That he was
were joined as
never received

I
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41. RW2 confirmed that he had memos on handover but did not
have correspondence between him and the Petitioner in 2019 filed in

court. It was his evidence that wa er who was dealing with
the amendment and con d that etitioner with a
show cause lette |ssued the

show cause lett afte e 0 en atlons of th That
investigatiq i@ tWo parts and that the |nvest|gat|on d@o ert
itself inato %} ciplinary panel but the panel was reconstlt

CEO. hatsaPp#lias not mentioned in the disgigsal le

further that he was ufi§ojiortable during the Petitiqq ppraisal due to
their reI a@ship wh hdd deteriorated but he i"'-# his mind after

discussir@ 1._1 Direckorf FiaieR that he should
appraise tief |t|on o, 1 .

=

RRWC s and counterclaims
P hat as per statement of
Kl allotment letters.

at the court attendances for
ative of what transpired in
] ded to file suit. RW2
“tasufl of amendment of
Hy himself and the

clarified that %

pleadings .andlie_goil¢

Petitioner bfi s s, i 40 one advocate
and the corporate Mg o POgC 3- (e L 1SSUBGSH ,_"1 it did not cover
extraordinary ci mgu : strictly tied to
the corporate mafeati_

44, The third withgts
19™ June,2025. She adopte® Y
2023 and the Respondent’s buhdte™sf-docume™
and further stated that she was ntiggien the phy
prison files. That the amended defengg was: recei
8" May,2019 and she was not workired th

a
U

) who testified on
ed 3 November,
i/idence in chief
5 for Machakos
e Petitioner on
en. That the

responses were not filed within the requifre nelinges days because
the Petitioner did not file them. That at that 1‘«".- e, bt received the
files from her supervisor. That she never i o ey the Petitioner
about filing the responses. i

45, RW3 testified that the notice of c.b_gn.
herself almost a year later after the defen ! @ claim and that
by that time there were no responses to the 'é S counterclaims.
She further stated that the Petitioner did gle1ia !T"‘i- Ahe claimed and
that she took over the files after filing notit -- Eﬁ ‘hat two memos
were issued to the Petitioner to hand o T RW3) was not
agreeable to the format of the hand over. "'-

46. In cross-examination RW3 confirmed t at hakos matters
were not handed over to her by the Petitioner. That civil I|t|gat|on matters
were not handed over to her. That she came in to Machakos files in 2020.
She confirmed that she filed the responses later in 2021 and that she

*" ;’“ bte was filed by
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refused to sign the handover report by the Petitioner and she informed
the office and gave her reasons and further that there was a meeting

after she declined to sign the report. tin was attended by Mr
It was at d . She confirmed
tign r P ta d |b|ts by soft

Murei, the Petitioner and h rse

copy and that shi cam yS|caI possessmn ugust
2020 but djg e y hand over when she was Ieavmg tu

as she was QA baving the region.

that it was agree

47. S_examin j RW3 clarified that the handwyitten co nts
were he nd the Iis es did not include the leg as it was with
the Petitigs The c( igsion had directed tha+Thg s be captured

RO cm.

in the |
48.

_ fiolkolol (RW4) who

statgethal] EAEas h il ; SRBEID at the Respondent.

He Bi LI até & MBvember, 2023 and the

R .0 uih g 3 o Midence in chief and further
2(

stiitq special investigation over
-Pal o er. That they were appointed

on I8 4 o gy, Nuars R pi@siMmactigation where the
' ~=tiglfurther stated Mr.

Murei was=tieleliliDam s ' " statement They
gave the O @B famg: - tions which were
approved by the CE® - ; """\‘_:"-

49, RW4 CS T y kG T\ it """" estigations on
Machakos Files 3 oM TnOrE - ol v M . ,‘. the Petitioner was

called to record a furth®
interview but the Petitioner 8&c
50. RW4 further stated t
dated but on the special
recommended disciplinary action.

18 questions for the
ons.

B report was not
0/2021 they

51. In cross-examination RW4 ed if ame into the
matter when he was appointed a me thigs | investigation
team and that the disciplinary action starte a -"' pointment. He
confirmed coming across the confidential ré‘p 'I|"| eir report they

interviewed Mr. Murei, the Petitioner and othe % Y, ""'.. was not aware
if the statements were included. That thelr..r_s h l:'“! e CEO. He was
not aware if their report was communicat e #pner. That their

report was in line with the Respondent TOR

52. RW4 confirmed that they inveghi
appraisal and there was a format for prepa J' .
by all of them was summary of the inve O]
covering report. That the memo was forwarde® . 1_‘-'-'"._ iThat the report
did not have a date. That it was signed by Michael as t'iase officer.

53. RW4 confirmed that the report was for all of them and they
recommended the officer to be furnished with copies of appraisal report
before forwarding to HR to enhance transparency. He confirmed that the

mons of altered
e memo signed
h was part of
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second appraiser reviewed the appraisal to correct an error. That the
review was discussed with the Petitioner but could not recall how it was

discussed and that the review jUSt as h|s ewdence that the
memo complied with the nd ie t|on That they
asked the Petitiong ﬁ rising ro tlgatlon on
4/10/2021 but sfie de®ingd respond That th ad |t|onal
TOR to thegtedy eam was constituted pursuant to & @?ﬁ)
complajat. ﬁ

54. W= confir IT hat when the Petitioner appeargd befoMg them
they ex ed to her they were |nvest|gat|ng hakos files but
she kept s % jesting dre time. That the wrj -ﬂ"i ons were given
at 3.00 p*eMer the Pefi -'“-"’.F'- salto a f s, they gave the
Petitioner :,;- emo P EMRER. o b o uthg . Prison files.

55. y i SN Licliglin gt r RS statement from the
Peti u- ,‘& j JO N ) ¥Stem was down it was

re ail and did not respond to
it # Iy fou t was his evidence that the
PEtitloder was | hat they gave the 2" report
on 8% Qdfobeg T Vi Y. O i5EeDEEt oner and Mr. Murei
and the Petitjp 1""1" L} O heralitnesses.

56. M4 R canfined 1 i i "‘ E, not given the
confidentidth, FEIETE_ .45 She ‘:':J"':.';-r'i,h e hearing. In re-
examination RW4 cligfifigg = 3 LA t.“f'l witness after
the court’s ruling F:':-gl Wl a e TR NCI dgaN.

57. Bes filed written

e termination
of the Petitioner from employment byATie: ' B os unfair and
premised on an invalid reason, counsel sub 1,, el i termination of

employment was unfair if the employer falls t1 -"‘- ﬂ““.-' the reason of

"].QI:QS/ p Rl tcrminated in
e8on 45 of the

termination was valid and that the e
accordance with fair procedure while rlyi'
Employment Act, 2007.

58. Counsel submitted on the requirem DRl “of reasons of
termination while relying on section 43(1) o _'i-ﬂ'i'_ y ent Act. That

the reason for termination is valid and fair if it relates™® the employee’s
conduct, capacity and compatibility or based on the employer’s
operational requirements while relying on the decision of the Court of
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Appeal in National Bank of Kenya v Anthony Njue John [2019]
eKLR, (Nambuye, Kiage & Kantai, JJA)

59. Counsel submitted thatgthe Ieasons Md Respondent for
termination of @. e etitioner

willfully fai les to the Amended Defences an nt cI

dated 2019 i
commis to liabiligy If

allegedly .l-;,, operly Delfo

Machakos Prison suits thereby exp

judgment in default and*dsaik the Petitioner
ed_her duty by geCg grFconsent without
vy . -
Ja¥oly 0 TR cgional Manager.
W m

uJBt demonstrate that the

authorlty G

Re Amended Defences and
re was no failure but delay

nterclaims and the

mlscommun|cat|o Vol f
61. Counsel subni¥teTHta: --q;_-. Y R LR 0 S and Counterclaims
dated 25™ April 2019 t-. ] 2 R on 8" May 20109.
The series was handled by 2 : ' Ko and share the
work load of the series.
62. Counsel submitted that there existotga ding between
a, fe icer, that the

workload relating to the replies to the "'."1.1;_;_':'-"_ defences and

the Petitioner and one Ms Regina Jemu Y

o .
counterclaims and application dated 26" April 2 Sl apportioned

N

%
ok
it
AR

replies. However, during cross-examinatio

between them.
63. Counsel submitted that the Petitioner §
Regina Jemutai would take responsibilit

_ pression that
. and filing the
since denied
having taken up that responsibility, thereby expo: |ng #lear breakdown

in communication and coordination within the team.
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64. Counsel submitted that the four defences and Counterclaims were

subsequently filed and no loss was suffered by the Commission nor have

the rights of the Responde be wreﬁ U
65. Counsel sub 45- that the

Petitioner roperly performed her duty by rec a Coggent

witho of thg mmission and without informing the
Manag%hat the [qo ssion to the Respondgs pplication” for
amend !ni.,. of thel'defances. was made cnowledge and
permissior| d&ille theh 'REN S ey

66. i ? . mgcndard practice, issued

dence from the Respondent

oS4 B
t|o ol I, TR NG 8fficers working under his

not given, it cannot

be conclusiye S _‘ﬂ t approval. The
: rr , S "u

burden lie l erious allegation

A%

u.,_.. he Application for

with more than

67. Counsel sub

1

amendment was, a red N made by the

Petitioner in her capacity as a™lithg o0 counsel R trite law that a

litigation counsel, once properly'zeﬂ.,,llgf a etains implied

authority to make interlocutory decisiOng=fithe Qg st of the case.

The concession in question falls squarely W n t of acceptable

" "l-
and routine decisions taken by advocates orf ay ‘lj.h,._l efore courts of

law to avoid unnecessary delays and to PromotcEa C 5'.- Justice.
68. Counsel submitted that to elevate th|""|c - .

disciplinary action or dismissal would

a ground for

fundamental

misunderstanding of the role and discretio .E* H ounsel. That the
Petitioner did not exceed her mandate, ad ; T or cause any

[ i
demonstrable harm to the Respondent’s legal positi@ gout instead her

decision facilitated the just and timely determination of the issues before

court.
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69. Counsel submitted that the Petitioner’'s actions were undertaken with

the express consent and authorlty of the supervisor and it is

unconscionable and proce wreg}r or h acts to later be
weaponized agai icll ac IIs afoul

of Article onstltutlon which guarantees fair ini tr
acﬂon

70. Cou relied o ng other cases the case licial Serwce
Commis "u v Murg (\"/ "‘-k 002 of 2024)
[2024] K t'1. 1599 hl’ Fd of proof is on a
bala pt and all the employer

I|n

8enuinely believed to exist,

71.I refi§ SoWeator Ofal@Anuro v Teachers
! both substantive
has remained

beyond reproach
l.r_.

record of any
disciplinary co her character or

conduct. :
72. Counsel submitted that R amounted to

retaliation, victimization and mdfke 'b.,.ll_resp e Petitioners

complaints regarding her altered apprasgs#ing dem bmotion.
73. Counsel submitted that the reasons ™ t." .,._ lismissing the
Petitioner are invalid since both the reasof'fs ‘1.1«4,__I of her charge

sheet issued to her on 14% December 20 °F —:‘_ e reasons of

“nql "'."*—"

termination were also unfair since the Res & the Petitioner

in a disciplinary process for files that were Rerag s —‘__ )y both her and
her colleague Ms Regina Jemutai and th® 11 o0 proceedings
against her colleague, an action that amounts 4_:'-. imination.
74. Counsel submitted that no valid reason has -'-. g @A as to how Ben
Murei never issued a Notice to show Cause in September 2020. Ben Murei

maintained a personal file on the Petitioner after she was transferred
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purely for confidential disciplinary purposes. The fact that he did not
share the report with Human Resource Management office or even the
Petitioner is an indication aL J U

75. Counsel subw@&% ISed o |ng her

constitutio edom of expression in relation to t| uIa ngeher

grieva |oIat|n
76. relied on pe

that the4f '.x- oner’s {q
That the

constitutional right.

i@n 40 of the Employmeni A8E8007 to submit

edurally unfair.

imation of employme
- . &
b ~.. Dlinary YT e 0S4 s e onset and was

perf Iplinary process not to

s bt ‘_ ] -
eh i "% L A i LGS Amishaps as the matter was

in COUr

termination .gl d and therefore

unfair as it M ctlon 45 of the
Employment Act 208, . _' iy -'-u..

the Petitioner’s

78. Counsel relidé=or-Sr0 . ot i £ O ase of Republic v
University of Nairobi : . ani & 2 others
[2017] eKLR to submit that d
null and void.

79. Counsel submitted that the Responagmd

to access of information as enshrined in Al *. 3

gnary process is

ptitioner’s right

.,._ onstitution by

denying the Petitioner an opportunity to revie '-"1. Resource file

o

containing complaints against her, failing to |ss LU/ reports of the

two investigative teams and other docum ""ts,ll ..ﬂ" d continuously
asked for in relation to the allegations levelkgg "\1_

80. Counsel relied on the case of Mary ?1 ll' ptui v Kenya
Pipeline Company Limited [2014] e . it that unfair
disciplinary hearing amounted to unlawful termir - iorMEd further relied
on article 47 of the Constitution of Kenya, 2010 and Section 4 of the Fair

Administrative Action Act to submit every person has a right to
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administrative action that is expeditious, efficient, lawful, reasonable and

procedurally fair.
81l. Counsel submitted, t Fi Petg}u afforded a fair
opportumty to mka ell well in

advance.

given unlty
Kanjam rther sulyr

practices .‘g violatedj

as not taken through a fair hear| nd Wagenot

. roduce evidence to support her de
that the Petitioner's . #®kto fair |abour

mrovisions of the

-'3 ices APolis
'f

essefitis . . I'T e Vi 12 ‘ pFDetween the Petitioner

ang -.;. ynele i i : :
: . 1dET AC] er's right to Equality and

L r o N ihat -+ @2 of the Constitution

in that the R@sq _ﬁ bn on the basis of

unfounded gHEd Sty |tten warning or

Corporate Bl which governs

82

notice to show ca au
d .-"--:"

I| .r-q,_, s similar to her
colleagues an as in Article 28 of
the Constitution.
Bedan Kimathi

t an employee

83. Counsel relied on the case

University of Technology [202T} to s

who is absent from duty due to certi

i ifnesg be faulted or

punished and further submitted that Pe ',._ raised formal
complaints and inquiries regarding the aftel 4«1-,.1_;" r performance
appraisal and denial of promotion, matters to ' I @l nsparency and

fairness in the workplace. Termination cIos"'gr

h complaints is
indicative of retaliation. In this regard Courlgg g case of Julius
Ogola Ingari v Attorney General & ,ﬁ_ KLR to submit
that termination on account of lodging a lawf® ' iolates Section
46(h) and is unlawful.

84. Mr. Kanjama further contended that the Petitioner’s dismissal was also

"

in retaliation for her active participation in the affairs of the Law Society of
4
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Kenya and relied on the case of Kenya Union of Commercial Food and
Allied Workers v Meru North Farmers Sacco Ltd to submit that an
employer could not lawfu rt:;teg if had engaged in
professional bod ti tlﬁ 5\?7. terms of
employme 6

85. of whgther the Petitioner is entitled to declar

conser%y reliefs 4@ , including promotlon

breach @ .H;-,L and Yeput _:- and quashing - ary proceedings
iﬁ' ' b AN Wtk i N At . B bitted that the
‘, RN ALk ) L : 3 the Respondent was

| damages for

and comp
PetitiOome
r Sare the disciplinary process

null

m

pd her right to fair labour

86.

Counsel 1
KLR 1272 fBRha&woa

v R (1976-80)
ke Counsel further

relied on Sectlon ah e ".- A.__‘!. of Fredrick
Odongo Oweg SALITe 014] eKLR among
other cases, to :'. : '-= gmployment and
compensation are the exclusivé ' =

87. Counsel submitted that this HOf urah,le_ Cou ver to proceed
under Article 22 of the ConstitutiO @, jssugh vatory Orders
restraining the Respondent, its agents, nt 3 other person

acting for and or on their behalf from taklng"'a 11 iplinary action

'!I,g .

RESPONDENT’S stBMEE

against the Applicant or interfering with her enty

‘ﬁ:'ip 3% and Kashindi
2025.
-

tOfRF' s employment

88. The Respondent’s Advocates Munys 1"'
Advocates, filed their written submissions -""

-
L]
Ll

89. On the issue of whether termination of tF
was lawful and based on valid reasons, counsel submitted that the
Respondent invoked inter alia section 44 of the Employment Act which

4
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permits summary dismissal where an employee’s conduct amounts to a

fundamental breach of their obligations.
90. Counsel relied on the §gourt prpJ E;Io dar| v National
Hospital Insurs k_ R) that as

enuinely believed that there wa ed

situatigfty a fermination, was justified and it was not for th
substitutgs businesy ion of what was reasonaf

91. Co -.'l-‘...*_ ubmitteg gt t e recording @f g
file gEMHCSHtE Mk Ch : -

the Respondent genuinely

for joinder of

: O .
parties an tion and failure to

counter claims by the

for the termination of the

-
L b
92. : 3 , T “2 oral statement

\G © . ¢ o A lh
documentary evidegcedl s s y-¥: B, C O Uhl] gnfirm that the

o s 4
Petitioner enteree*HTtaaX0 e 2R e, rovaI.

93.  Counsel submitted ths :, At AR -t the time when

d together with

the issue was still fresh that %h h Rihal instructions

from Mr. Murei. The alleged verbdl p'llm@l wa huch later and

was possibly an afterthought. Mr. Murés g gategh B denied that he

gave approval for the consent to be recorde .,.. :

94. Counsel submitted that after the Respo"h 'y 'll;___l- of the consent

C-8

through file perusal in early 2020, Mr. Murei mﬁ lﬁn_ LG an application
be filed to set it aside. That despite the cll."'r,[I '.*. “" under Order 7
Rule 1 and 11 of the Civil Procedure Rules 8 - Eo il flefences within

&
‘l

14 days and defences to counterclaim with ¥EIERG Y™ - Petitioner failed
to file the replies and defences, exposing .__To» int to potential
default judgment to the total tune of Kshs. 66,900,0 O. ’

4
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95. Counsel submitted that the Petitioner did not inform her supervisor or

the officer who took over the files from her of the receipt of the four

amended defences and cogpter@aims. J ! '
96. Counsel sub e th ti gﬂ:f'a station
on Til as

in May 20 e to properly hand over Machako

requir cted Q
issue wheé

motives ased P | reasans prohibited
iy

ultiple occasions by the supervisor.

the termination was ipi&m™s

] by improper
on 46 of the

Employmept fion was grounded
. o ' .
on v{llte Rd" ) o per motives nor based

fhe Employment Act.

pro

ounsel s
LR
Petitioner’s D
grievance “wdlbHEm oo

Auqgust 2020, the Ra&s] ra
g # Oo_ll.

April 2022 and tiE"SpECE I NG revealed negligent
handling of legal files anO™eg® 1 Lo "’q st a supervisor.

99. Counsel submitted the t R.d the basis for
disciplinary action, both occurred tioner went on
medical leave in 2020. That the jons that the
d be punished

Respondent’s CEO made statements Suggs "-. g

98. claim that the disciplinary

S merit in that the

rs predated her
.‘ e submitted in

Rl COM -;_u fler issued on 4™

2 l.Q,Il_befor

Rosfoper:

ies are wholly

'|.
for her involvement in Law Society of Ken'S/a ":-:l‘q o
||

unsubstantiated and are not supported by anyI <

100. Counsel submitted that the replies t .

were filed long after the Petitioner had left Ehe.3

counterclaims
W that this delay
arose from her failure to disclose that -"Ew-_ ences had been
served during her tenure and to conduct a g er, there is no
credible basis for claiming that the officers who fidlcd the matters

culpable.

4
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101. On the issue on whether the procedure followed was fair, counsel

submitted that the Petitioner’'s supervisor, Mr. Ben Murei, issued a Notice
to show Cause dated 8™ Qgto ]:giljuﬁ se 14.6.2 of the
EACC Corporate h Itgﬂ(?ﬁ

to

102. Couns at the Notice required the Petiti Q
to |nte atlons of mishandling cases in the Machakos

The P er respon y a letter dated 25" O 021 which Mr.
Murei fodhE™e resp r] atisfactory and d referral of the
matter to 5. 1 ifleg B once with clause

14.6)5" .. \ -.. kS A s Tul and procedurally

.! .

D ant

8 Act. In this regard Counsel
enya v Andrew K. Tanui
Jilld@ee. clements for a fair

A

dent meet but

.2 hearing was

conducted over 'E"T" = 5 i PRI -t tioner with ample

opportunity to defend ; _. : as transparent,
detailed and compliant with both¥ Rction 41.

104. Counsel submitted that the chafge

and that the documents the Petitionefs g

e or duplicated
st and second

charge sheets were in fact, internal Huma ouIt ',,._ spondence. Ms

'-.
Kashindi further submitted that the only fortha¥g '11.._ -t issued to the

Petitioner was the one dated 18" November L e -\’ h distinctively
r‘ th

_ ed out by an

formatted and served to guide the DISCIp|I‘5r}{II s process. The
Respondent submitted that the investig§ DR
impartial team appointed by the CEO and i-n_ . o the contrary

have not been proved.
105. On the issue whether the Petitioner is entit :.. toWBe reliefs sought,
counsel submitted that the Petitioner is not entitled to a declaration that

the disciplinary process she underwent was unlawful, unconstitutional,
4

ELRC PET E209 OF 2021



null and void, or in violation of her right to fair labour practices and that

the Petitioner’'s summary dismissal was based on substantiated grounds

that were thoroughly  inv@stigked. 'IJE;E afforded a fair
hearing and an m n| ? ection 41 of

the Respo

106 ed ont
[2015] LRC 154

are not .ﬂ-u al trialsy

and her »;-:.:;,
i
appl o e ¢

ainl
ﬁ [2014])

remstatem

case of Patrick Abuya ICPAK
) to submit that interng

Maliolinary process

ezher insistence g#" g B documentation

nal

onception of the

;l
a2

8rkers Union Kenya & 3

the case of Kenya

at the courts will not force

elations against the

_‘_ﬁ d to an order for

107. Counsel submitteg o o721 " .. entitled to
. a{-_l- - - A L
compensation e@tVEiQOELD s "’i.' unfair termination

since her dismissal was™bagg A S W tcd grounds and

was undertaken in accordance " compliant with
Section 45 of the Employment Act.
108. Ms. Kashindi further contended

entitlement to unpaid leave arrears.

ad not proved

SERid '=,._ yd or provide
particulars of leave days earned but not tak(’—'.fn 1‘-1‘-. Ny evidence.
,-=_ bn the case of

."“' [2013] eKLR

to submit that the Petitioner’s claim for mgdig Zag R ONe year post-

109. Concerning claim for medical cover Cour1 L

Pravin Bowry v Ethics & Anti-corruptid |

dismissal was without contractual or |cYNERCIST-lRDI0yment-based
mination.

benefits, including medical insurance, cease
110. Counsel further submitted that the Petitioher

general, aggravated, or exemplary damages for alleged violations of

not entitled to

4
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constitutional rights since she had not demonstrated how any of her
constitutional rights were infringed.

111. Counsel further submiged Eh:'}' EZ;F o not entitled to
general, aggrav Qﬁ‘ﬁ-ﬁ injury to

reputation S not pleaded or proven the essen le

defam asse i of injury to reputation is specu
unsubst ated

PETITIORER ~- e : B UBMISSIONS

T i pondent’s submission

datjep I"%"L pepopy Sl 4 L among others that the

; dent wg L to a normal employment

Jk op A Ky, T Cat SMlec retaliatory action,

discriminatio .K i 4 caral bards under the
Constitution BEs&a4 : ( : 3

113. On the issue - . g migr's employment

shasen ™ o - submltted that the

termination of the Petiti . " Lo .‘q and unfair reason.

112

was lawful and

On the alleged recording of c&n joind R and amending
Plaint without prior authorization ¢ naa.l,ll_sub the Petitioner
acted within her professional discretitg=al, goun# S cord. That the

Respondent’s internal protocols could not™ g rset ', yverriding duty
to the court as supported by Delphis é‘a W '!."‘.-... annan Singh
Chatthe (2005) eKLR. F H + -.-'

114. Counsel submitted that the Responde""ls "."_ .H‘ prejudice was

C
-

speculative as there was no binding finari ' -Fb"-h" triment to the
Commission. Counsel relied on the cas 1 ﬁ viation Ltd V

._LE“E

Mohammed Noor (2015) eKLR to submit
observed even where procedural lapses are alleged.

pnality must be

o .
115. Counsel distinguished the cases relied on by the Respondent on
employer’'s reasonable belief standard that they involved ordinary

4
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Employfrre
116. Cou

termination disputes under section 45 of the Employment Act not

constitutional petitions alleging violations of equality, dignity, fair labour
practices and fair admini raUt;ctl;} U the cited cases
permit retaliator 1 er |sy utory or

46% ofthe

constitutio ich is expressly prohibited by se

| submittel J the applicable test in a tional claim is

whether4iRe ¥cgality, fairness,
reasonable fon under Articles

27, 4 S0 Y A i » siSe of Judicial Service

|ss ) | \
117 B o amended defences and

the Respondent’s

_‘_@Eﬁ Ruestion were part

ested transfers,

medical absenc "|- | t|v --.«,_, gport, handover
= L 1 =
difficulties were "r'.n. Yo difs eI gy ol S e t's own conflicting
[} o = .
instructions and lack of 1 e ed.pTOtOTOTES A5 delays occurred

te sanction of

they were remediable witholt % ing to

ot M

dismissal.

118. On the issue of whether the™lesdmipatioh e Petitioner’s

4

employment was informed by improper v es >d on reasons

.

prohibited under section 46 of the Employ "'.==|,1.1.;_:?"_. sel submitted

that whereas the Respondent alleged that the 3. ’71 dismissal was
unrelated to the Petitioner’s grievance o ""apll ; promotion the
documentary record tells a different story §s IS;'-,':M._ ry process was
initiated after she lodged formal complaint: !|-; &4 ¥ participated in
LSK activities all protected activities under .4::!_. pf the act, the

special investigation expanded its scope beyond the g fance to dredge
up historical issues a classic retaliatory pattern identified in Gibson

Kipkemoi Koskei v Nakuru Water & Sanitation Services Co.
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119. That ‘ credible evidence as to why Ben

120. On thﬁ

121. e court has reviewed and consideé

4

Ltd(2015) EKLR and the Respondent selectively cites parts of the court’s
ruling of 4™ April, 2022 but omits that the court understood the need for

due process and complet 1 grievic hgn fore disciplinary
action and ackn to i joner.
i inStiwted

n

most 2 years after his confidential

disciplicry™s eedin
the issu the proce

followed{RE®EMinatifg th P itioner was unfa
.

ollowed counsel submittgd the procedure
s me was neither

in accorda a':.’ ith sect g ol ¢ B the Respondent’s
= "

own TR MRcedurs 2 = ; pgCecision to proceed on
thel basis 4! g et a0l &iod of giving the Petitioner
utes to } e investigations committee

rocess by parity of

= ﬁ d to the reliefs

-'”-].:j! & Another vs

reasoning stg

sought counsel religd Q& -ir =

"-L
gWen exposed her to

AG & Anothe .,.-, v ﬂu—j,.f
worth or dignity that the™R

ning employee self-

severe loss and damage for she . londent for over

DETERMINA Q3 "-.._
'|. o
g':"’ Petition, the

-I

r

Respondent’s responses through t‘-1I statements,

the oral evidence and submissions b S&|s in support
. |

and opposition to the Petition; the N firelied on by

counsels. The Court commends counsel for their industry and

articulation of issues from each parties’ perspective. The court
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however on 7" November, 2023 formulated four issues for trial

1&.1.« MLLS.y KE«.

I under section

ns or was influenced by improper m

ii) %ether theysgipe was procedurally fair;

iii) 4AldMAather thé reasans were those#
| -

| in the petition were

he Petition was found

gor termination

F
o o

of the petitiogSECRire’. e Rt '.; 107 handling of

& A
Machakos Prison’s NCRS ul. | - 018 being the

lead file. According to the MasPehdent, foner was to

.LHL-.
.gw

petitioner sought Mr. Murei’'s (her sug

handle all the 12 consolidated f , 2020, the

ise on these

matters where she informed him that sh sented to an

application compelling the Commig '

3
ﬂ

at and they agreed to send the court clert

three more
defendants. Mr. Murei did not under S was arrived
s Misingo to

peruse the court file. That after the perusal it was found out

4
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that the petitioner had consented to addition of three more
defendants and amendmenjgof th e suits.
123. Mr. Mure| Mﬂ!{ VJUS/?;. ail to
£4-

1 by law and

the pe 't@ stating that the sued defendants di

allotme ers which was not._a

1r S
that F;
CONSE MEg :

9\
o i e !L'q._ diately after court. He

titles be
titio e ¢ | IR(ictions before

v efendants to the suit

- adh _ "I-.-' :
responded to '.1-4-_-'»__ ; a J‘"'.“"" h, 020 stating that

there was no jeopardygio fendants were

added and she did not deny Mr. Murei’s
instructions or consult him on the 1—"—-*
124. The petitioner did not significant "- ‘-"v-' pse facts as

‘--1..

# e ded that this

was within her implied mandate -q g ni-"':"" ting in the

narrated by the respondent. She hoqlle-

g

. .
matters and she did not require “{il ent from her

Ii.-‘.
supervisor. This position was strongly urgéd b gr Counsel Mr.
Kanjama in his submissions in support of the petition. The

4
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4

petitioner further contended that Mr. Murei gave her verbal

instructions and that the r on5| g the response to
defence and M{er ai r(:}ague
Ms Rir@mutal Both Mr. Murei and Ms. Je

. £

appearad before give evidence, denjce’z3¢c allegations
i) i :

by the pe "5__ ner.
Ay

&Tmine first question
the termination of the
GFE@soNns or not, the
00 % loyment as

l-h‘.:("...-l ploy

oy nt Act which

%

provided und@f

provides:

43. Proof of reason for¥

iﬂi-tion L

(1) In any claim arising OGi=al, {ermQM bf a contract,
the employer shall be required tO%gtdke tIe or reasons for
the termination, and where the RIRIGY IR o do so, the
termination shall be deemed to *ha ""l.'*-...% air within the
meaning of section 45. -3

r ¥ "r
(2) The reason or reasons for ter""in B ..“ pntract are the
matters that the employer at thg \ i-fl ination of the

contract genuinely believed "i-'ﬁ & wecMwhich caused
the employer to terminate the : 5 !l:ﬁ ployee.
)

o ol o
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126. In an attempt to unbundle the provisions of section 43 Act

cited above, the decisions of this Court and the Courts superior
to it, are awash with decisions concerning valid reasons for
termination of employment. contract. For instance in the case
of Walter Ogal Anuro v TSC [2013] eKLR- the Court held
that for a termination to pass the fairness test, it must be
shown that there was not only substantive justification for the

termination but also procedural fairness.

127. Concerning reasons for termination of employment, this

4

Court while in appropriate cases is clothed with power to
indulge in a merit review of the reasons for termination of
service of an employee by dint of provisions of section 43 of
the Employment Act, will not replace its subjective views of
what constitutes a valid reason for termination of an
employment contract with that of the employer. Justice
Professor Ojwang’ in the case of Kenya Revenue Authority
Vs Menginya Salim Murgani, Civil Appeal No. 108 of
2009 as cited in Republic Vs National Police Service
Commission Exparte Daniel Chacha Chacha JR 36 of

2016 (2016) eKLR observed as follows:
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“There is ample authority that decision making bodies other than
courts and bodies whose procedures are laid down by statute are
masters of their own procedures. Provided that they achieve the
degree of fairness appropriate to their tasks. It is for them to decide
how they will proceed”

Modiningsi | Pav® 4
FurtherilLg nning P he often cited case of British Ley UK
v

D loyers to dismiss
. Issed him, then the
pPloyer might reasonably
r. It must be remembered
asonableness, within which
: another quite reasonably
gsorBblmeismiss the man. The
e "'*'.p s may be quite
:. him, then the

dismissal_iiiustug e ther employers
may not have d|s 2 : " --":I
a - _.‘__

once the Court is

&y
persuaded that there exioiagk o ' B.upon which a

reasonable employer would cansider ter pf service as

. "l-. e
L8 5
the judge being human but presiding, d "11... B se must not

F e
substitute his or her view of what is Tqa Ve V@ith that of an

commensurate to the infraction e employee,

employer unless unavoidable in the a %"‘"
ﬂi:

129. The respondent considered the pe -'-_l_-_L enting to the

application to join additional defendants in the V chakos Prison
Land cases without concurrence of her supervisor and failure to

4
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130. It is an age old principts

4

file reply to defence and defence to the counterclaims raised

by the addltlonal defen 8}' Ugcnbed timelines,
negligent and de t:glm of
close 66 m|II|on in the case. The petitioner on @Q

hand cesftended t fﬁv
.lr...

concurre Lt_ rom

e received, as was S ctice, verbal

¥ent, as counsel
;I [l
per to act in the best

ore there was nothing

|I S er of additional

VA and defence
"'lb,:".._ L

to the countefcia® ed MEhce no risk of

exposure for loss to tiia n

an advocate

without breaking the law or subvesy fuse 5t always act

in the best interest of their client. Ity "- i mon that in

most cases when counsel is not sur.@lI ok |l the Court

d N
that they need to seek further instruggiog

it

3
therefore not correct as the petition&

2ir client. It is
advance and
as submitted by Senior Counsel Kanjama Tha g¥¥ounsel acting

in the matter his client had inherent authority to compromise
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13

4

or enter into any arrangement without the concurrence of the
respondent. It did not em any case it was
denied by Mr.@?&_&vi eUS ft:‘lssue
verbal4 @ e En

of Ketterman v
.lr...

769, Lor fﬁth

ions on matters before court. In th

I
» sel Properties Ltd+(1S) 4 AII ER

r

[ 4

ly. We can no longer
&ls the negligent conduct of
leisured age. There will be

rd i ll
tlon aS

served by aIIowing the
.. Eonsalfleng -i 0 the|r heads..
. A cog _,-ﬁ.. ...ar*‘.[- 1S ered into, can
\ -..';- .-'
only be set asigdeo T i T |t| fdra contract. It

‘A‘.- I
=l

— LY
therefore behoves™, a¥g %

VOCaLE S ""':.1\ unequivocal
i gy % L

concurrence of their client Def®e.enter® '

k consent. The

fact that the consent was eventugilygevie SN that no loss

was occasioned to the responde .'h.'.oo "-.._ absolve the
LY

Ny

s
'!1 McAlinal law, the

LT i
offence of stealing money is not mitipgteos

petitioner from her negligent act. Just'l

g fact that the

accused intended to return the momnih Sl point. It was
.

i
| Wi gy
S

perchance albeit late that the Court was Bntly gracious

enough to set aside the consent and allowed the respondent to
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4

file reply to defence and defence to the counterclaims raised
by the added defendants. thi Court finds and
holds that th rés L ;.U& nating
the pe tf@s service hence discharged the Iegalt«?@b

|
proof pted upon ﬂsection 47(5) of the B ol ment Act.
11 | ; :
132. Rega }.:._' thi JlEeeCn f MR rminating the
] .
petiio 84S} SER : L B8t from the evidence

A d beforg d YSiL Arried out through a fair

re Y ""':‘ u -m- being provided
W|th the Ih‘l-bild ) ﬁt

5 ,‘th', the court

ceded in addition to
; A "'-L.,l
a matter she interactet{ith.as SRERLER R ded a consent

which she did not deny. Furtie [ ; hot filing the

reply to defence and defence "*\a aims within

timeliness provided but sought to shlﬁt 1'-"""1-.
W
ke | iy’ |
4 LV in all cases
3 "5:,,,,‘

Wy

Sibility to her

colleague Ms. Jemutai which the IattqrI

where an employee accuses -.. unfair

b

termination, documents must be pr g those within

-i.

the knowledge of the employee and with wt |ch y have more

than once interacted with in the course of employment.
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133. Having found as above, the Court finds and holds that the

petitioner is not ent|tIed tegrany dies should could
have been e 1!‘ glm etition
was s I The onIy issue left is whether in termg.@

respondent discripsif) 2@ or violated

petitiorret’'s servi
.lr...

any of h¢ :;_ jhts

EFmployment Act

termination of

mits

o it for valid reasons.

-“ dilher adequately

quantum of

compensation ,.C"fu. R vt ucc ssful claim for
: A "t.,.
unfair termination of=#} o et (@ is therefore

reluctant to rush into loolg "mination of

employment from a constitutionagahde. ght to exist

egregious and outrageous reasons ﬂ: process of
termination that no reasonable emplﬂly-e lb,'ﬂ lL; bark on for
the matter to mutate into a claim %I f rights and

fundamental freedoms.
134. It has been held in several cases in fhe case of of

Anarita Karimi Njeri -vs- Attorney General [1979] Kir

4
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154 that if a person is seeking redress from the court on a
matter which involves a #gferen 0 Constitution, it is
important tha@ h&L‘oﬁ}éwUrEoggf ree of
precisje '@of which he complains, that provision '@e

infringew” and th aTadlllcged to be

i 1R, " :

infringed F-_i is e ; R cc of Kamlesh
]

ner in which the

[ 4

Mafis & Attorney General

bvidence was presented

-

.J"I'u,,. e & o IS above cited
g N

- % ,
b ec-ameUrt finds and
Y "y ] :t"l-."l|

holds that :-T:..L_: Bk Hew r 0 breach of her
.-,,- OMS | " " * d unmerited.

cases anearmar

rights and fundame

135. In conclusion the Col& s that the

petition is unsuccessful in | ireg is hereby
N S
dismissed with costs. i e
136. It is so ordered.
Dated at Nairobi this 13" da r, 2025

Delivered virtually this 13* day of November, 2025

Abuodha Nelson Jorum

4
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Presiding Judge-Appeals Division
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