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The Defendant filed the preliminary objection dated 22/5/2018 on 25/5/2018 in which it raises an objection to the firm of Ngure Mbugua &
Co. Advocates representing the Plaintiffs in this suit. The objection is based on grounds that Mr. John Ngure Mbugua of the said firm
previously testified in Kiambu Criminal Case No. 155 of 2017 whose subject matter was the suit property in this case and that he is therefore
a potential witness in the case either for the Plaintiffs or the Defendant. The Plaintiff further urged that the firm is intricately involved in
matters relating to the apparent dispute and has authored various letters which are intended to be used as exhibits.

The Plaintiffs opposed the Defendant’s preliminary objection through the reply to the preliminary objection dated 19/9/2018. In opposition,
the Plaintiffs urged that the Defendant’s objection did not give a compelling reason as to why John Ngure Mbugua Advocate should cease
acting for the Plaintiff, and further that the said advocate has nothing personal against the Defendant nor does he have any personal interest in
the matter.

The court has considered the preliminary objection, reply to the preliminary objection together with the submissions filed by counsel for the
respective parties and the law applicable. Rule 9 of the Advocates (Practice Rules) prevents an advocate appearing as advocate in a case in
which it is known, or becomes apparent, that the practitioner will be required to give evidence material to the determination of contested
issues before the Court.

The Court of Appeal held in Delphis Bank Limited v Chatt & 6 Others [2005] 1 KLR that a litigant’s right to legal representation by an
advocate of his choice is not absolute. The court set out some of the principles upon which an advocate may be disqualified from acting for a
litigant. This right may be limited in two instances. Firstly where there is a possibility that the advocate may be called as a witness in the case
and secondly where there exists a conflict of interest between two clients out of a previous advocate/client fiduciary relationship with the
opposing client.

The question then becomes, is there a possibility that Ngure Mbugua Advocate of Ngure Mbugua & Company Advocates may be called as a
witness in this matter? The dispute in this matter relates to allegations of unpaid consideration for sale of L.R. Number 12825/xxx in the form
of outstanding tax arrears of Kshs. 47,446,876/= to the Kenya Revenue Authority. The Defendant is accused of failing to pay the said
consideration despite entering upon the suit property. The Defendant claims to have paid the said consideration in full to Kenya Revenue
Authority. The plaint raises allegations of fraud in relation to the sale transaction. Mr. Mbugua Advocate does not deny that he testified in
Kiambu Criminal Case No. 155 of 2017, where the claim related to the suit property and in which the Defendant herein was charged. Mr.
Ngure Mbugua recorded a statement with the police. A copy of his handwritten statement that was used in the said criminal case is listed in
the Defendant’s list of documents as one of the documents to be relied on at the hearing of this suit. A casual perusal of the Plaintiffs’
documents shows that there are correspondences authored by Ngure Mbugua & Co. Advocates which are listed as documents to be relied on
by the Plaintiff. Some of these include correspondence exchanged between Ngure Mbugua & Co. Advocates and the Kenya Revenue
Authority, pertaining to the dispute between the parties. There is a possibility that Mr. Ngure Mbugua may be called to testify as a witness in



this case. It would be improper and unethical for counsel to act for the Plaintiffs and still testify in this matter.

The court is inclined to allow this application. Both Mr. Ngure Mbugua and the firm of Ngure Mbugua & Co. Advocates are disqualified
from acting for the Plaintiffs in this case. The Plaintiffs are at liberty to engage a different firm of advocates to act for them. The pleadings
filed by Ngure Mbugua & Co. Advocates will remain on record.

Dated and delivered at Nairobi this 24th day of April 2019
K.BOR
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