REPUBLIC OF KENYA

IN THE EMPLOYMENT & LABOUR REL.ATIONS COURT AT NAIROBI

APPEAL NUMBER E177 OF 2024

JAMES MURISHO T/A LAIBON HOTEL.................. APPELLANT

JOSPHAT MUOKI KILUTA..................

(Being an Appeal from the Judgment and D

delivered on 24th May 2025 in Nairo

CORAM

Before Lady Justice J.W.Keli

C/A Otieno

the following orders: -

a) This Appeal be allowed and the Judgement delivered on 24th May 2024 by the
Learned Senior Principal Magistrate Honourable L. B. Koech in Milimani

Commercial Court MCELRC 362 of 2019 be set aside.
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b) The Claim filed vide the Statement of Claim dated 19th March 2019 be

dismissed with costs.

¢) The costs of the suit before the Magistrate Court be awarded to the

Appellant.

d) The costs of this appeal be awarded to the Appellant.
GROUNDS OF THE APPEAL

2.

The Honourable Magistrate erred in both t by failing ccord the Appellant a

fair hearing and or opportunity to be he pr d for

The Honourable Ma t by failing to consider and or

ignoring and o his court issued on 20" December 2021.

both law and fact by reviewing and or sitting on

is Superior Court.

The Honourable Magistrate erred in both law and fact by basing her judgement on matters

that were not before her for determination.

The Honourable Magistrate erred in both law and fact by making a determination on

issues that had not been pleaded and or canvassed by the parties before her.
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7. The Honourable Magistrate erred in both law and fact in entertaining extraneous

matters that were not relevant to the case.

8. The Learned Trial Magistrate erred in both law and in fact in disregarding and or failing to

accord the necessary consideration to the evidence tendered by the Appellant.

BACKGROUND TO THE APPEAL

9. The Respondent filed a suit against the Appell

March 2019 seeking the following orders: -

a. A declaration

and  unfairly

dismissed/ terminate

for terminal benefits as

e at commercial rate from the day of filing the claim

d) Compensation for unlawful and unfair termination of employment at
(7,500/- x 12 months) at KES 90,000 /-

e) Costs of the suit.
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f) Any other and/or further relief that this court may deem just and fit to grant in
the circumstances.

pages 3-7 of Appellant’s ate u .
ges 3-7 of Appellant’s ROA dated 21* July 2025

The Respondent filed his Verifying Affidavit, sworn on 19th March 2019, as well as his

list of witnesses, witness statement, and list of documents, to er with the bundle of

documents attached, all of even date (pages 8-19 of RO

The claim was opposed by the Appellant who entere
of defence dated 17" December 2019 (pa

witnesses of even date, and a lis ocu ocuments attached also

f February, 2020, with the Respondent

The parties took directions on filing of written submissions after the hearing. The

Respondent complied.
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Vide a Notice of Motion dated 6™ August 2020, the Appellant made an application before
the trial court to re-open it’s case in order to produce its filed documents (pages 115-125 of
ROA). In a ruling delivered on 5" February 2021, the Honourable Magistrate allowed the
Appellant’s application, and directed them to pay thrown away costs of Kshs. 20,000/-.

The defence case was set down for hearing on 24" March 2021. The Respondent appealed

to the Employment and Labour Relations Court vide a Memora of Appeal dated 2™
March 2021, and by a Ruling and order dated 20™ Deceimbe onourable Court

dismissed the appeal and directed that the defen i edshbe court.

witnesses and respond to any issues raised 145-148 and 149-152

of the ROA).

date before the trial court on 26"

dent was absent, hence the court gave a

month’s sa eu of notice, and 5 months’ salary as compensation for unfair
termination. It also ordered that the Claimant/Respondent be issued with a Certificate of

Service (judgment at pages 217-222 of ROA).
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DETERMINATION

9. The appeal was canvassed by way of written submissions. Both parties complied.

Issues for determination
10.  In their submissions dated 3™ September 2025, the Appellant submitted generally on the

grounds of appeal.

11.  On his part, the Respondent identified the following

submissions dated 22" September 2025.

i. Whether the appeal is merited;
ii. What reliefs/orders should the court

iii. Who should bear the costs of

12. The court will address termine whether the appeal is merited.
13.  The grounds o
both law and fact by failing to accord the Appellant a
to be heard as provided for by law.

B. The Ho trate erred in both law and fact by failing to consider and or

ignoring and or adhere to the ruling and orders of this court issued on 20" December 2021.

C. The Honourable Magistrate erred in both law and fact by reviewing and or sitting on

appeal on orders issued by this Superior Court.
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14.

On perusal of the record, the court found that vide ruling in ELRC NAIROBI NO. E022
OF 2021, Lady Justice Mbaru issued a ruling and Order in the appeal by the Respondent
against the ruling delivered by Hon. Mburu in Milimani CMELRC NO. 363 OF 2019 on
the 20" December 2021 as follows- ‘...On 28th January, 2020 the appellant avers at his

paragraph 14 that the respondent's advocate submitted that he would not be calling any

witness and a witness statement had not been filed and that hear losed on such date.

On 21st February, 2020 the appellant filed his written s

On 6th August, 2020 the respondent filed application i e; And

s application and the
subject of this appeal.

As noted above, the outline ifi this is one-sided and from the

(Procedure) Rules, 2016 which allow a party to file application and seek leave to be
allowed to amend, file and exchange witness statements before judgement is issued.
Judgement of the trial court has not issued. Each party has the fair opportunity to urge its

case on the merits.
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15.

On _the material before this court, the hearing before the trial court shall proceed as

directed on 5th February, 2021 save the appellant shall be equally allowed sufficient time

and opportunity to cross-examine the respondent and its witnesses and to recall the

appellant to respond to any matter that has now been introduced by the respondent.

Each party shall have the right to a fair bearing before the trial court.

Each party shall bear own costs.
Orders accordingly.
Delivered in court at Nairobi this 20th day of December, iven on the

Order of the by Lady Justice Mbaru)

s before Hon. Njora on
n 30th June 2023, Hon. Koech
ies to move court when ready. On

mention date. The record is as follows-

30/6/2023

Before: Hon L.B Koech (Mrs) SPM

Court assistant: Dorcas
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Court: File back to registry. Matter last before Hon Njora. Parties to move that court
once ready.

HON L.B KOECH

SENIOR PRINCIPAL MAGISTRATE

30/6/20/23

28/08/2023-At the registry
Court assistant: Dorcas
Parties absent

Mention on 26/02/2024

26/2/2024
Before: Hon L.B

Court assistg

the 16/5/2024. Notice To Issue.’’

There was no entry for 16" May 2024. On the 24™ May 2024, before Hon Koech, the
record was as follows- ‘24/5/2024

Before: Hon L.B Koech (Mrs) SPM
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Court assistant: Dorcas

Mr Njuguna for claimant

Mr Ibrahim for respondent

Ibrahim: Matte is coming up for mention for directions. There was an application. We

pray for judgment.

Njuguna: We had sought to be heard. We paid throw away co
Court: Application does not seek to arrest judgment. vertake vents. Judgment
to be read.

HON L.B KOECH

SENIOR PRINCIPAL MAGISTRA

24/5/2024”°

16.  The court finds tha i i r issued a fresh hearing date in

™ December 2021(see above). The only

the case afre ondition of fair hearing is met when a party is granted opportunity to
be heard. This was not done as the matter the lower court never fixed it for hearing after
the Order of Justice Mbaru of 21" December 2021. The judgment of Hon. Koech

delivered on the 24"™ May 2024 was issued in contempt of the Order of a superior court

thus null and void and is set aside.
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CONCLUSION

17.

18.

19.

20.

The appeal is held as merited. This Appeal is allowed and the Judgement delivered on
24th May 2024 by the Learned Senior Principal Magistrate Honourable L. B. Koech in
Milimani Commercial Court MCELRC 362 of 2019 is set aside. The security of decretal

sum deposited in court be released to the appellant forthwith.

It is ordered that this Matter be placed before the magistrate other Hon,&oech
for compliance with the Order of Justice Mbaru of 21 Decembe

Costs of the appeal to the appellant.

It is so Ordered.

OF NOVEMBER

DATED, SIGNE \ OURT AT NAIROBI THIS 13™ DAY

J.W. KELI,
JUDGE.

IN THE PRESENCE OF:

Court Assistant: Otieno

Appellant — Ibrahim

Respondent — Njuguna
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