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REPUBLIC OF KENYA

IN THE EMPLOYMENT AND L UR RELATIONS COURT
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PEAL NO. E015 OF 2025
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LEVIS KJ\ * '-_. ¢ W .. RESPONDENT
L ) ._

(Being pp 7l BOYETPe d decree of Hon Paul K.

Rotith SRt JAS " October, 2024

in ELRC 1538 _‘#‘a

ot "n
1. Through the h, rd December, 2024
- .H
the Appellant appeals a%8MRst: SR | dccree of Hon
Paul K. Rotich delivered on 2% ) ELRC 1538 of
2022. The Appeal was based on t unoy g others that:
M S

a) THAT the Honourable Trial Court erred in law »"'-- i ailing to consider
the Appellant's evidence, and statutory ,prov plishing that the
Claimant's salary was consolidated, inclusivg |0 Mowance, resulting
in an erroneous determination on the issue gy e, i, nce.

b) THAT the Honourable Trial Court erred in ."3"-_ @Dy disregarding the
express terms of the Employment Application 2 L ted 22" October
2007, which clearly indicated that the Claimant's sald of Kshs. 5,200/=
included the housing allowance as under Clause D (1).

c) THAT the Honourable Trial Court erred in law and in fact by failing to apply

1
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the exemption provided under Section 31(2) (a) of the Employment Act 2007
to the Appellant, thereby erroneously holding that the Claimant was entitled

to a separate housing aIIowince.L ‘}' US
The App @)

2. re prayed that the Judgme rs of
the tr% rt gi 28t October, 2024 beg g aadé@ the
appeal .-'1 owed{\j e to the app

3. ﬁ:’{"a f#

- 'L-.Lu- ARL IONS
4. hh main that the trial

qe-
magistrd w n %‘ e sum of Kshs.
A
384,750 on e a, - G ncesplte express

provisions in the co 007 and 1% June,

2017 which stated that the Eas inclusive of

house allowance. Counsel furtiges that the trial

magistrate erred in failing to apply "l.';'-l,.l,‘ﬂ. (2) (a) of the
Employment Act which exempted an icaai R rom providing
] ﬁ"'ﬂ-

separate housing allowance wherg a/jie?

ee’s salary is

consolidated to include a housing al 7. fe: -lil/as Ms. Kamau's

lt.-‘.
submission that absence of a breakdown#ehclfter contract did

not mean that housing was excluded. It merely meant the salary
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was consolidated. In this respect counsel relied on the case of

Postal Corporation of Kenpya }Hew Tanui [2019] eKLR
where the Com L th %hr‘ wages are
inclusi e-@ nces resonates with common se%trlal

2gs terms of the

court t efore e n disregarding the e

S ly provided for a

respono:

A}-: _

[2002] Z S5
i
.|".|.5_L '!.

o

': emplg

. 8@ and by doing so, the

fes and relied on the case

amkolit (K) Ltd

i

g e N
5. The respondent’s 1‘?& .-- 3 I g B part submitted

work g ' appellant from

among others that the respogdes]

October, 2007 to January, 2022%g gl Ui period he was

never housed or paid house allowangly pellant yet this

G
"l.""l,..
was a requirement under section 31 of [EhSaRMoyment Act. In

sl
this regard counsel relied on the caggg * A Yonemura v

Liwa Kenya Trust [2014] eKLR w E he- ¢ stated that for

=
|
5y

an employer to exclude provision or=m®lUsiMg allowance or

payment of rent to the employee, it was imperative that the
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contract of service specifically provides that the salary paid is a

consolidated salary. Accorqri‘a;mJeU the last contract dated
15t June, 201C 31 paid was a
consoli ga@ The absence of such a clause o%n in

ct creat ‘B legal obligation on tha®sl@ellant to either
. | - i f
b Mo ey MER wer, the appellant

the co

1LE
providé

ney,

A

e Badtnt 4 LA TN dee Bl 2llowance.

f'

6. This appeal ag=mm 1 o gt

fas payslips or internal

any portion of the

o @ o
th&®a@pellant revolves

1:.‘ .
around the issue of MR io| court awarded

W does E to dispute the

at Kshs. 384,750. The appeig

quantum of the award but only théesifict t ourt allowed it.

d
L |

"F.
-|.

It therefore behoves the court tQ .,1 he supporting

et

{L i the reasoning

documents and evidence before the, tria l!"

0

of that court while reaching the co R = the respondent

C
was entitled to housing allowance. -5 o

]
7. The Court has perused the record of ApPeeH gk noted that two

contracts relating to the respondent found at pages 37 and 39 of
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the Record of Appeal did not make clear provision that the salary
paid was inclusive of housjing all This court, just as the
trial court di Tagh IU T]sued to the
respo%@g’gle it see the breakdown of the saQ@men

inclusive of housing-®alance. To that

to det ine if it ﬂ :
Ar f
extent; i 4I_J
i

tiﬁ 9" the respondent
;2 :| = disturb the finding of

hether the trial

court ASEajehs UL [ "‘"1 gd for housing
.

2 i . ot @ of
allowance a =g 1 I EHgNe of "aitl the fact that
the court has rea “% the trial court

was justified in making theg 5, - B is therefore

found unmerited and is hereb¥ di costs.
9. Itis so ordered.
Dated at Nairobi this 13*" day ojaNg NaWber, 2025

N A i

Delivered virtually this 13* day of November, 2025

Abuodha Nelson Jorum

Presiding Judge-Appeals Division

Judgment Appeal EO15 of 2025



