REPUBLIC OF KENYA
IN THE EMPLOYMENT & LABOUR RELATIONS COURT
AT NAIROBI
ELRC PETITION NO. E130 OF 2025
(Before Hon. Lady Justice Hellen Wasilwa, J)

CPL PETER MWANGI GITHENDU........ccovmmmmmmnnnnsnnnnnnas
PETITIONER

VS

ATTORNEY GENERAL..........oovvnn b e etine e e s = = s e 15T
RESPONDENT

NATIONAL POLICE SERVICE COMMISSION...... 2NP
RESPONDENT

THE INSPECTOR GENERAL OF THE

NATIONAL POLICE SERVICE.........cccciiiiiiiian 3RP
RESPONDENT
THE DEPUTY INSPECTOR GENERAL,
KENYA POLICE SERVICE (.. ..o i iiviiiiiniinnnnnnnnnnnnss 4™
RESPONDENT

RULING

1  TheyPetitioner/Applicant filed a Notice of Motion dated 26™
June 2025,s€eeking orders that: -

1) spent
2) pending inter parties hearing of this application,
temporary injunctive orders be issued restraining
respondents by themselves, their agents, servants
and or any person acting under their authority
from transferring or effecting the transfer of the
petitioner/Applicant from his current station of
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Ongata Rongai police station pending the hearing
and determination of this application and petition
filed herewith.

3) interim Orders be issued inhibiting, halting,
stopping and barring Respondents by themselves,
their agents, servants and or any person acting
under their authority from effecting the transfer of

the petitioner/Applicant to either Naishi Police

Station in Nakuru County or Karie
in Meru County until this a

4) costs of this case be provi
5) any further ive and or

incidental ble Court may

letter dated 13%

s regions of the county.

at he has a 7-year-old child by the name
Rishan Wambui Githendu who was diagnosed with
congenital condition of cerebral palsy with epilepsy
rendering her physically and mentally disabled.

He avers that the minor is currently undergoing
specialized neurology treatment at Nairobi West Hospital
Langata, Specialized Clinics at Getrudes Children Hospital
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Muthaiga, Nairobi Hospital and Kenyatta Hospital for brain,
speech development and occupational therapy.

He avers that the minor is still under her developmental
stage thus requires frequent scans to monitor the
development of her cerebral capacity and that all medical
services, care monitoring and occupational and physical
therapy should be routinely accorded to the minor and are

readily available in Nairobi and its environ

ith chronic high blood
severe blood pressure. He

ed him to avoid strenuous activities, avoid
night shift duties, take sick leave, rest and use proper
hypertensive drugs.

He avers that he presented the doctors recommendations
to the Respondents vide a letter dated 9" February 2025
hence they are aware of his medical history and diagnosis.
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It is the Petitioner's case that by transferring him to
remote regions of Kenya away from where he can easily
get medical care including better nutrition is unfair and in

contravention to the doctor’s advisory.

The Petitioner avers that the transfer will cause him to
suffer from unfair labour practices as he will have served
six different police stations in four different counties for a
and

duration of four years which is unfa unlawful

contrary to Legal Notice 89 of 2

officer.

The Petitioner

merous trips to Nairobi
utine therapy sessions and

The Petit

by the ulterior motive from OCS ClI Mwangi from Rongai

oner avers that his transfer has been instigated

Police station who wrote a malicious falsified report to the
4™ Respondent portraying him as a person of bad morals
in the society and based on those allegations the OCS

recommended his transfer.
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14 The Petitioner avers that the transfer contravenes the

15

17

transfer and deployment regulations Legal Notice 89 of
2015 paragraph 3(2) which states that a transfer shall not

be used as disciplinary sanction or for rewards measures.

The Petitioner avers that he appealed his recent transfer
through a letter dated 20" June 2025 on the grounds that
his daughter would be exposed to extreme hardships and

contraventions of rights expressed in

petition. The
letter was presented to the OCS '
Police Station for onward tr,
officers and relevant depart

however, he refused to ac

with violation of

and deployment

He thus presented the appeal letter to the DIG, Mr. Rotich,
on 24" June 2025, the 4" Respondent through the Office of

Deputy Inspector General, Director of HR, Kenya Police

Services who rejected the appeal and directed that he
reports to Kariene Police Station in Meru County.
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19

The Petitioner avers that having exhausted all tangible
internal avenues of dispute resolution, he had no other
option but to seek relief from this court.

2"Y Respondent’s Case

In opposition to the application, the 2" Respondent filed a
ground of Opposition dated 24™ September 2025 on the
following grounds:

. THAT the Petitioner/Applicant was deployed which is the

temporary movement of an officet Mrom one, station to
another station to undertake asspecific assignmentéwhich
is the mandate of the Inspector, General ofPolice as
prescribe under National<Pelice Services S. 10 (1)(g),
National Police Servicey Commisston w(Transfers and
Deployments) Regulations regulation 8 (1) and National
Police Service Standing Orders Chapter 72 12 (1)(2).

. THAT the PetitienerfApplicant was deployed in line with

Nationalf "Police “ServicegsS. 10 (1)(g) and was not
transferred asalleged by the Petitioner/Applicant.

. THAT “the_Petition%and Notice of Motion dated 26" June

2025 offends “the doctrine of exhaustion of internal
meehanisms as set out by the Court of Appeal in Geoffrey
Muthinjag& another v Samuel Muguna Henry & 1756
others [2015] eKLR. The Petitioner/Applicant has not
lodge and appeal with the 2" Respondent, who have the
mandate of handling appeals within the National Police

Service.

. THAT the Petition/Applicant herein has omitted to frame its

case with reasonable precision against the 2" Respondent
as required under the High Court’s pronouncement in the
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case of Anarita Karimi Njeru v The Republic (1976-
1980) KLR 1272, hence the Petition as against the 4th
Respondent fails. The petition fails the requirement as;

i. It does not enumerate the alleged constitutional
provisions infringed or violated by the 2™
Respondent;

ii. It does not set out the manner in which the 2™

Respondent has infringed or violated the Petitioner’s

rights.
5. THAT therefore the Petition/Applic rein<fi S an
abuse of the Court process.

20 In opposition to ' e Respondents filed a
replying affidavit ' diema, a Commissioner
of Police in ra ' t the Kenya Police Service

21

22 By signing the letter of appointment, he agreed to abide
by the terms and conditions appertaining to job among
them is paragraph 6 which provides that he is liable to be
posted to any station within Kenya to discharge the usual

duties of his office.
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It is the Respondents’ case that the Petitioner has not
served diligently as he was interdicted from duty on 29*
November 2010 upon being arraigned before the Chief
Magistrate Court at Machakos for assaulting one Nancy
Muthoni Mwaniki. However, the Court discharged him on
29" March 2011 when the complainant forgave him and
withdrew the criminal case during which period the

Applicant did not render any service 4o the public by

reason of being interdicted.

They aver that in 2018, t
undertook national wide Staff

spouse and the

annexed to the a

Regional Police
a letter Ref.

arded " to the DIG, the Petitioner's a self-

to his next of kin particulars where he deponed that he is
married to Anna Nduta Wanjiru and the marriage is
blessed with two issues namely Frank Githendu Mwangi
and Juliet Wangui both who have reached the aged of
majority.
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27

28
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It is the Respondents’ case that transfers and deployments
are initiated by Regional Police Commanders or the
Deputy Inspector General under Section 10 of the National
Police Service Act for proper distribution of police officer to
enhance service delivery. Further, the Regional Police
Commanders propose deployment of officers within their
geographical jurisdiction and seek approval from the

Deputy Inspector General. In the ipstant case, the

Regional Police Commander’s proposal 1Shovertaken by

subsequent release of deploym uty

y
Inspector General.

The Respondents aver tha ' munication on
sickness that has been ' [ f the Service
Standing Orders, and available record
show the Appli

aver that Kariene Police Station is in
-County within Meru Country being one
of the endowed counties in the Country where his
condition can be addressed at any private or level IV
hospital.

It is the Respondents’ case that Article 24(5)(d) of the
Constitution contemplates limitation of Labour Relation
Rights of members of the National Police Service in
appreciation of the dynamic nature of the security sector.
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The Respondents assert that the Petitioner’s letter dated
25™ November 2021 was not an appeal against transfer
but a complaint against the Kasarani Sub- County Police
Commander Mr Peter Mwanzo, SSP addressed to the
Independent Police Oversight Authority and copied to the
Internal Affairs Unit.

The Respondents aver that the Applic Petitioner has

not adduced any evidence

the Applicant/Petiti
effective due t

itioner was was among Corporals who
ed out. He was deployed to Karaine Police
a letter Ref. KPS/DIG/SEC/HRM/5/2/VOLXXIII/33
dated 13™ June 2025 after he was promoted on merit with
effect from 22" August, 2024.

Station vide

The Respondents aver that the Petitioner/ Applicant has
not demonstrated that the minor’s mother is his wife, she

is incapacitated and unable to take care of the minor as to
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37

require his physical presence especially after appointing
another woman as spouse and next of Kin.

The Respondents contend that the Petitioner/Applicant is
inconsistent and dishonest in his representations as shown
from the personal documents the Applicant/Petitioner has
submitted to Kenya Police Headquarters to update his
personal file as well as in the present application.

they are amenable to and
process requests to rescind or
ansfers on medical, compassionate,
ground where every case is considered

rit and response given.

The Respondents assert that the Petititioner/Applicant has
not demonstrated any constitutional rights that they have
violated and the cited Article 41 of the Constitution is
inapplicable to members of the National Police Service.
They therefore contend that the application is ill-

conceived, an abuse of the court process and without
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merit and hence it is just that it be dismissed with costs to
them.

Petitioner/Applicant’s Submissions

The Petitioner submitted on two issues: whether the
Applicant has a serious and arguable case in his Petition
that has a reasonable chance of succeeding at trial; and
whether the Applicant will suffer injury that cannot be

adequately compensated with money ages if the

injunction orders are not granted.

On the first issue, the Petitione e has
opposed the impendin ' from the 3rd
and 4" Respondents on s a father to a
seven-year daug ' bui Githendu, who is
diagnosed with ' dition of cerebral palsy

. He further demonstrated that the minor is
under his personal care as her father and that he owes
direct parental responsibility to the child by ensuring that
her well-being is well taken care of and that all her

rigorous medical needs and upkeep are all met.

The Petitioner further submitted that he has pleaded and
demonstrated, and which position has not been
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contravened by the Respondents, that as his child is still
under developmental stages and due to her disability, she
routinely requires cerebral scans to monitor her cerebral
development and capacity which are readily available at
Kenyatta Hospital in Nairobi. Additionally, she requires
occupational and physical therapy services for her
development to be routinely provided which are also
readily available in Nairobi and its envirens which is ideal
for the minor’'s development as she currently resides with
the Applicant in an area where all theysaid faeilitiesqaand
services are readily available tother.

It is the Petitioner’s submissiongthat the transfer will force
the minor to relocate withdhim™as her main, dependant, this
will greatly prejudice her andhydeprive her quality medical
care. He submitted that the minor’'s condition requires a
Level Six (6) Haspitahwhich she routinely visits as proven,
whereas, Kariene impmentig€entral only has a level four (4)

Hospital:

The Petitioner'submitted that the transfer will not be in the
best interest\ of his disabled child and cited Kariuki &
another_<Jv Attorney General & 2 others
[2024] KEELRC 13501 (KLR) wherein this court took
cognisance to Article 53 of the Constitution that provides
for the best interest of a child and Article 54 on rights of
persons with disability which also protects the child. In the
cited case, the Court instructed the Respondents herein to
develop a policy that regulates the transfer of Police

officers whose dependents are suffering from extreme
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forms of physical and cognitive disability. The Respondents
are therefore aware that the directive to transfer him
violated the law and directives as pronounced by this
court,

The Petitioner submitted that based on the similarity of
facts inKariuki & another v Attorney General (supra)
and the decision of the said court; he has proven and

uable case in

demonstrated that he has a serious and
his petition that has a reasonable c
trial he should be granted thg inju

prayers under the application.

itted that if the
injunctive and prayed for are not
granted,his chil rable loss to her
development ins achieved towards her
ly be eroded. He reiterated
diagnosis is not speculative, and

son living with disability.

therapy services she has been accustomed to in Nairobi
and its environs which will render her to derail in her
mental development and physical wellbeing. The loss of
developmental growth gains by the Applicants child will be
irreversible and thus cannot be compensated with money

inform of damages if the injunction orders are not granted.
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The Petitioner further submitted that transferring him to a
remote region of Meru County where there are difficult and
strenuous activities and no proper medical facilities will
expose him to health deterioration, which cannot be
monetary compensated to return him to his original

position.

It was submitted that the harm the Petitioner and his

disabled daughter and himself will suffer without issuance

of the injunction orders restraining outweighs
the harm they will individua not

granted.

2"¢ Respondent’s Submissi

48

49

50

The 2" Responde

2" Respondent i

o issues: whether the
fore this court; and
e principles in Anarita

onstitutional petitions be

is fundamentally flawed as it

squarely falls within the purview of the Inspector General
of police and not the National Police Service commission.

It was submitted that the National Police service
commission does not have mandate to deploy officers

within the National Police Service its role is primarily in
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52
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recruitment, promotions, transfers but not in operational

deployments.

It is the 2" respondent’s submission that the petitioner
has instituted proceedings against it  without
demonstrating any specific action or omission attributed
to it. It cited the Court of Appeal in Bethwell Allan
Omondi Okal v Telkom (K) Ltd (Founder) & 9 others
[2017] KECA 743 (KLR): “We have“y keenly and
painstakingly gone through the Wsaid petition, the
responses thereto by the several respondentsiand the
reply to those responses. Even “after geifig threugh the
said petition, we must say“that,we are unable to fathom
why most of the namedirespendentsiwere sued at all.
There is no clearlydefined cause ofaction against them.”

On the secondjissue, the 2"Respondent submitted that
AnaritagKarimi ‘Njeruy. Republic [1979]eKLR sets out
the thresholdi\for filing of constitutional petitions as
fallowsp, “ \Weswouldy, however, again stress that if a person
IS seeking pedress from the High Court on a matter which
invelves a reference to the Constitution, it is important (if
only “topensure that justice is done to his case) that he
should set out with a reasonable degree of precision that
of which he complains, the provisions said to be infringed,
and the manner in which they are alleged to be infringed.”

The 2" Respondent submitted that the petition alleges
violations it committed however Annexture PMG- 9 clearly
demonstrates that the deployment letter originated from
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the Kenya Police Service and not the National Police

Service Commission.

It was submitted that precision in pleadings requires that a
petitioner be specific about the actions complained of and
the party responsible. In this instance, the failure to
accurately attribute any alleged violations has prejudiced
the 2" Respondent, making it difficult to provide a

substantive response and hindering the rt’s ability to

justly adjudicate the matter.

The 2" Respondent submitted
that the 1% Respondent

Mathu Kimingi v
[2021] eKLR wherein

pondent’s submission that the petition

particularly regarding the party
responsible for the alleged violations of the petitioners’
rights which has made it difficult to adequately respond as
the alleged violations are not supported by clear factual

references.

The 2" Respondent submitted that it neither features in
the impugned decisions nor bears responsibility for the
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grievances alleged. The Petition, on its face, attributes the
contested acts to the 3™ and 4" Respondents, who
exercise command and control over deployment within the
Kenya Police Service. Thus, its inclusion in these
proceedings, without any specific allegation or evidence of
its involvement, offends the principle of precision in
pleadings as emphasized by the Court of Appeal in Mumo
Matemu v Trusted Society of Huma
& 5 others [2013] eKLR.

ights Alliance

It was submitted that it woul legally

unsound to issue or orders
“compelling the Resp ely, when the
t
responsibilities o t. As established under

Article 246(3)%ef tion, the 2" Respondent

Petition fails specific roles or

al Po Service, but does not engage in
ment decisions of individual officers.

not the 2" Respondent. Therefore, the petition as framed
discloses no cause of action against the 2" Respondent
and it would be improper for the court to issue orders or
declaration against it in the absence of any demonstrated
act or omission on its part.
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On the second issue, the 2" Respondent submitted that it
has no legal authority over deployments, and as such,
cannot be held liable for a decision it did not make.
Further, the Petitioner has failed to demonstrate any
violation of his constitutional rights by the 2" Respondent,
thus, the petition as against it should be dismissed with
costs.

15t, 3" and 4" Respondents’ Submissions

The Respondents submitted on twotissues: whethgr»the
instant Petition/Application is premature and“effends the
Doctrine of ripeness; and whether the, Petitioner/ Applicant
is entitled to the reliefs'seughti

On the first issug, the Respondents submitted that the
instant petition and Application” is premature on the
groundshat, it offendsythe statutory provision of Section
9(2)(3)"The Fair Admimistrative Action Act on the principle
offexhaustion ofgalternative dispute resolution / internal

mechanisms fenappeal or review.

ThetRespondents submitted that the Petitioner/Applicant
chose totgnore the laid down mechanisms and it is trite
law that courts should not interfere especially where there
exists sufficient avenue to resolve a dispute as was held in
the case of Secretary, County Public Service Board &
another v Hulbhai Gedi Abdille [2016] eKLR.

On the second issue, the Respondents submitted that the
Petitioner/Applicant is not entitled to the reliefs sought for
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reason that in National Police Service undertook a
national wide Staff Head Count to audit and determine
the number of police officers where he entered Irene
Wairimu Muiruri as his spouse and the next of kin and
further the Certificate of Birth annexed to the Application
indicate that the mother of the minor is Irene Wairimu
Macharia. However, he later updated his next of kin
ift valley vide a
dated 26

through the Regional Police Commander
letter Ref.KPS /DIG/RVR/HRM/27/VOL.IX (

February 2025 whereby he depone to
Anna Nduta Wanjiru and the with
two issues; namely Fran ' ' d Juliet

Wangui both who have gea

ubmission that the

ent and dishonest in his

It is the
Petitioner/Applican

pond

incon

rated in his submitted

to t enya Police Headquarters. Thus,
d with illegalities contravening the

ds.” They cited Caliph properties limited v
a & another [2015] eKLR where the Court
stated:“Secondly, the injunction sought is an equitable

remedy. He that comes to equity must come with clean
hands and must also do equity. The conduct of the Plaintiff
in this case betrays him. It does not endear him to
equitable remedies. ... He who comes to equity must fulfil
all or substantially all his outstanding obligations before
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insisting on his rights. The Plaintiff has not done that.
Consequently, he has not done equity.”

The Respondents urged the court to decline the Petitioner/
Applicant’s invitation to interfere with constitutional and
statutory administrative functions of the 3™ and 4™
Respondents and dismiss the application with costs.

| have examined all the averments and s issions of the

m“the record supplied by
has not been so declared

documents before court. | note the
of one RW daughter of Peter Mwangi
petitioner applicant herein was born on
. It is also true that the said child has been
registered for disability. The respondents have submitted
that though the applicant has averred that the child is
alleged to be the applicant’s, the applicant filed his
employment records in 2018 and the applicant entered

Irene Wairimu Muiruri as his spouse and next of kin and
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the certificate of both show that the mother of the minor

is Irene Wairimu Macharia.

However on 26™ February 2025, the applicant is said to
have updated his personal records with regard to his next
of kin and deponed that he is married to Anna Nduta
Wanjiru and the marriage is blessed with two issue
namely Frank Githendu Mwangi and Juliet Wangui both

who have reached the age of majority.

It is worth noting at this stage t

issue. In this case, the iss ent records of
ere is a child
fact has not be espondents. It also
emerges that'the [ mitted some evidence

licant has established that he has
a probability of success on account
and also having a sick child. These are
reason ould be in favour of the applicant and for
court finds able to warrant issuance of orders
staying the applicants transfer from Ongata Rongai police
station pending the final determination of this petition.

| find the application then has merit and | allow it and
grant orders staying transfer of the applicant from Ongata
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Rongai pending the hearing and determination of this
petition. Cots in the petition.

Dated, Signed and Delivered Virtually at Nairobi this 19*
Day of November 2025.

HELLEN WASILWA
JUDGE

&
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