REPUBLIC OF KENYA

IN THE EMPLOYMENTf: m RELATIONS COURT
CJPEAL NO. E152 OF 2024 ( ¢
GYTO E} COMPANY

UCCESS
LIMITED. &

PPLICANT

=it R
1. b DR o0 N April, 2025

s

S, Employment and
L

brought U

Labour Relations L of the Civil

procedure Act, Rule 12(1)%nd%g) of §

""i. .

Labour Relations Court (Proce(tgs & ; b4 Order 22

oyment and

of the Civil
Procedure Rules
2. The Applicant sought among ot -:-’:!

'I..I.l
the Applicant leave to file an apped

& court grants
e against the
judgment and decree in Milimani CMELR O. E1575 of

2021 delivered on 24" February, 2025.
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3.

The application was supported by the grounds set on the

face of the Applicati Z@Afﬁdawt of GLADYS
MWIKALI oiw 1—

Judgment was entered against the Appl "
ebrua I 025 in the sum of Kshs 78, J,‘ = pI sts

and inker

gondent through

"

e Applicant with

5

Lale and proceeded to

s moveable property for a

roee N that judgment

ey

o ""ln"" J-‘.I and sale by

to its knowledge

b A

o| ofrecord who never

= C__1
update®l '
d. The APQidgar i llfcted its current

of the judgment. 1 ?E‘h-ious ]
Syokwaa & Co. Advocat ¥ P
but failed to inform it of theh k0 W "

to execution proceedings and ¥ ih‘ 1 opportunity to

& obtain a copy
M/S Wambua

] in the matter

advocates to per

by exposing it
determine whether the Jud _v b
e. The Applicant rece|ve| h
2025 from its advocates ORNECHSERC perusal of the
. R '..{E
judgment the Applicant o isfied with the

]
e-."'"
M T

i on 22" April,
-F""
en:

reasoning therein and thereford ikheir advocates

on record to file an appeal against the said award.
However, the prescribed time for filing an appeal had

since expired.
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f. The Applicant did not have the benefit of perusing the

judgment in good time so as to appreciate the reasoning
of the mag tratgand th an informed decision
L JUSP delay was

ref ue to reasons beyond the ontrol

li}he Applicant being aggrieved by the sai @
% intends, {dEile an appeal against the gafdffudgm
]

Rt othed !

gCretionary powers

erest of justice. The

made without
and no prejudice or
cgaspondent which cannot

if<iHigllorders sought are

g Affidavit sworn

on 28" July, 2025 BWE8E rey OfaTS SR c Respondent

2 ﬂ{)_p.lic I

herein and he opposed™ Dlication. He
averred among others that: -

i. The judgment was delivered on 24 " ‘u],:" )25 in Milimani

CMELRC Cause No. E1575 of 2021 i '-:. in the sum of
Kshs 78,305 plus costs and inte "ﬁts it Jc total to Kshs
3;"'1" of attachment

123,746/=. That following the Ju u T,
and proclamation were lawfully i3 'T Bdse Auctioneers
on 16 April,2025. -|..

ii. The Applicant’'s allegation that its former Jocate failed to

inform it of the judgment was untrue as the record clearly shows
that the Applicant and its counsel were the ones who duly
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served the hearing notices, mention notices upon the

Respondent and the Respondent duly served them with all

pleadlngs and Ju ca via email.
iii. The Ap E’- US roceedlngs
ane ect or ignore them; its cur wa
tre an afterthought intended to delay the f

udgment The Appllcant ST ‘0. cos

5 1 trial court and

bMication with his

' ppeal out of time was
Ehow sufficient cause under
afd the alleged mistake
SO he Applicant has
giand his counsel
!E""‘:':p refused to

V. That the mem‘ Lol g o 2 LW the Applicant to

the application do fes. That justice

demands that litigation"sgu l'g"l.- g and that the

Applicant should not be i bense of the

decree-holder. \ . .
n, W Tl
5. The court directed that it would rev f."".‘"n-.',.-_ plication and
t |.r
give its ruling on 28% JuIy,2(§'2.5'.l b1 Respondent
1 .,
proceeded to file its Replying Afghdi mon the same

day and its submissions on 5% Octo

DETERMINATION
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6. The court has fully considered the Application dated 23™

April,2025, the Replyi rn on 28% July, 2025
and the R rjm Jﬁp 2025 in
a n@ﬁll determination in this matter. Oé\
% of th ivil

ugh thg¥alblicant cited section % e Civi
TS L] L , ﬁ . .
Procaeiie Acty, thesigbDPlcable Ruft mcations of this

i f"
e 1 Pr IR Ules, 2024 which is

A

|l

F question whether the
is merited. In

Chaflésy) e (O AS £k I:". £1[2022] eKLR

;8 . oty o

the court Q&R L < = i -l
) oy e M

L] '|.

However, the intendé -r e 7' Olghteo -..__! V' been filed before

or together with an appllc tiOgsgeking /e B time for filing

an appeal.

8. Some of the factors that™&jsaiqu i rcising the

discretion whether to extend t|m % i} ppeal out of
R

time were considered by the Court MR | in THUITA

>

MWANGI V KENYA AIRWAYS i o  eKLR. They

include the following:

The period of delay;

The reason for the delay;
The arguability of the appeal,;
The degree of prejudice which could be suffered by the respondent if
the extension is granted;

SRS IES

5
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e. The importance of compliance with time limits to the particular
litigation or issue; and
f. The effect if any on the administrat ﬁstice or public interest if

any is involved. ] S
9. In this r@c se the application has Iﬁ@yith a

of Appeal. The Judgment,in this#a¥ter

d orand

wassialiveredfig
iV
Lo

herei if; od 0

-_*l..

4™ February, 2028 e Application

o

. grround 2 months

[

: pplicant alleged that

it of the delivery of the

10. The APpP ' (s e T B -1.:*‘ ware of the
judgment @2 AR BASREBN, s application the

L |
fiis application

was not inordinate since‘is'!-qply ths between

judgment and the application. e N ould be filed

; LY (g oy
by 22™ March, 2025 but the Applicaithat}
1%

y

ayed for one

month which is not inordinate deldy
1

11. On the issue of an arguable _-.

i |
the draft memorandum of Appeal a

M as looked at

3 W he Applicant

= ]

ﬂi'.,_
o
™

and notes it has grounds which may need to be addressed

RULING Misc No. E108 of 2025



by the court on appeal more so on the fairness or not of the
termination.

12.  This court Q}L Pglubul uS ?Wfr étlgant

unhe they approach a court within a

nd the explains the reaso

":_ of p J e pbe suffg fj t will balance
e ( fe Vg f s the right of the

gment and the right of

ghe delay. On

.'t-.."l ount in court
-

e bkes the view

13.
as securit F-L:El | Sl

ol
that the Applican “‘:. to ventilate its

Appeal.

14. The application is thereforgsf erited and

- : Ih,

is hereby allowed in the follow/Ty

R
a. The Draft Memorandum of Appe 35_ iled within

i
14 days. iy
N (5
c. Costs shall be in the cause. 3%, .
.i"
d. Matter to be mentioned on 9" PEBry&fy, 2026 to

confirm compliance.
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15. It is so ordered.

Dated at Nairobi this iB“‘ dar f I*_ovember, 2025
- A o
Delivered virtually this 13" day of November 2025

Abuodha Nelson Jorum

RULING Misc No. E108 of 2025



