1.

REPUBLIC OF KENYA

IN THE EMPLOYMENT & LABOUR RELATIONS COURT AT
NAIROBI

ELRC PETITION NO. E184 OF 2023
(Before Hon. Lady Justice Hellen Wasilwa, J)

............................................. PETITIONER
VS
KENYA AGRICULTURAL & LIVESTOCK

RESEARCH ORGANIZATION...........cceaueee
RESPONDENT

0, 27, 28,41, 47, 50, & 236 of

of  Kenya, 2010 hence

and consequently null and void.

that the decision made by the

nt vide the letter dated 3 May 2023 is

, null and void.

¢) A declaration that the decision made by the
Respondent to surcharge the Petitioner the sums of
Kshs. 4,081,149.10 vide the letter dated 3™ May 2023
be set aside and / or vacated.

d) A declaration that the interdiction of the Petitioner for
a period of over two years is against Section 11.9.1(h)

Page 1 of 56



of the Respondent’s Human Resource Manual
(September 2017) is inhumane and unconstitutional
and violated the dignity of the Petitioner contrary to
article 28 of the Constitution.

e) A declaration that the Petitioner having worked for 23
years without promotion when his junior colleagues
with lower qualifications than himself having been
promoted by the Respondent, is

f) An  Order prohibiting

h) THAT _thi t be pleased to grant an
ction prohibiting/restraining
its servants, officials,

or deducted the Petitioner’'s salaries be
restrained from acting further or otherwise in any
other manner.

i) General damages for the constitutional violations of
the Petitioner’s fundamental rights.
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j) The Honourable Court do issue any other Orders and
give such directions as it may deem it to meet the
ends of justice.

k) Costs of the Petition

|) Interest on the above at Court rates

Petitioner’s Case

The Petitioner avers he was employed b e Respondent
on 15" February 1989 as an Assista esea Officer on

permanent and pensionable te

The Petitioner aver ' r a 3-year study leave
vide a letter dated pursue a PhD course on

Climate Chang ersity (MKU).

ent vide a letter dated 28" August
etitfoner that his name had been
Respondent’s Headquarters Training
aiting deliberations during the next Central
ittee Meeting. Thereafter, the Respondent’s
CTC meeting was held on 29" August 2012 and approved
the request for paid study leave, from 3™ September 2012
to 31" August 2015.

The Petitioner avers that upon approval, he proceeded for
the study leave, however, it occurred that Mount Kenya
University (MKU) had no lecturer who could supervise him.
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The Petitioner thus applied to the study at the University of
Eldoret (UoE), where he was admitted in 2012 and given
admission  No. AGR/D.PHIL/07/12 to study Crop
Ecophysiology at the School of Agriculture and
Biotechnology, Department of Seed Crops and Horticultural

Sciences.

The Petitioner avers that vide a letter dated 15™ April 2014,

he informed the Respondent of his chan of institution

from (MKU- Kitale Campus to UoE a
change, which had been necessij
of a suitable supervisor at M
Respondent acknowledged
dated 14™ May 2014,

that w
e Respandent of the progress of his

The Petitioner ave ile"undertaking his studies he

consistently update
studies. dy leave, he informed the
er dated 1% October 2015 of his

ted to the Respondent the successful

Respon

Vide a letter dated 14™ October 2015, the Respondent
acknowledged receipt of the Petitioner's letter dated 1°*
October 2015 regarding completion of his coursework.
However, on 24" May 2017, he received a letter from the
Respondent directing him to inform the Director General of
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10.

11.

12.

his study status within 21 days failure to which disciplinary
action would be taken against him.

The Petitioner avers that he responded on 22" June 2017
wherein he indicated that he had successfully completed his
coursework however, the second part, the thesis
component was still unaccomplished for the reasons that he
had been experiencing financial constraints.

noted with concern that your training
programme to the oret and your
subsequent admissi studies after a period

of 3 weeks. To dat en in touch with the
University nor agement appropriately on

hich is against service

The Petitioner avers that the Respondent further requested
for his academic transcripts vide a letter dated 16™ January
2020.

In response to these letters, the Petitioner vide a letter
dated 4™ February 2020 reiterated to the Respondent that
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13.

14.

15.

16.

he had been continually updating it of the progress of his
studies. He further indicated the challenge he had been
experiencing in obtaining the academic transcripts from the
University of Eldoret, which was as a result of financial
constraints he was facing.

However, he received another letter from the Respondent
dated 23™ March 2021, while still on interdiction, requesting
The Petitioner

for submission of his academic transcript
responded vide a letter dated 18™ Ap esting for

more time to obtain his academi

research component of his
has not received any

ed that the Respondent lifted his
letter dated 14™ April 2023 pending

report to a junior officer, Mr. Anthony Namaswa, the head of

Pasture Section.

The Petitioner avers that in 2009, he was invited for a
promotional interview for the position of Principal Research
Officer, to which he attended. However, to date, he has not

received any communication on the interview outcome.
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17.

18.

19.

20.

Surprisingly, he received two letters of regret in 2013 for an
evaluation exercise that was carried out in the year 2012.

It is the Petitioner’s case that he was never issued with the
performance evaluation reports that formed the basis of his
disqualification from promotion.

The Petitioner avers that he has suffered from career non-
009 to date.

progression specifically from the yea
Currently, the Respondent’s staff, Be

e letter by the Respondent, in
ks to recover the sum of Kshs.
Petitioner for allegedly failing to
. Sometime in April 2023, the Petitioner
Change Advice (hereinafter referred to as
“PCA™) dated 26™ April 2023, indicating that he pays for

the surcharge in monthly installments of Kshs. 25,600.

It is the Petitioner’s case that the Respondent proceeded to
arbitrarily deduct inconsistent sums of money from his
salaries from the month of May 2023 to date which sums
are way above the Kshs. 25,600.00 indicated in the PCA of
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21.

22.

23.

May 2023. The Respondent unilaterally added Kshs. 99,375
in the contribution column of PCA after its closure. This new
figure was not carbonated as the upper columns of the PCA
for the month of May and is way above one third of his
monthly basic salary of Kshs 154.363.

The Petitioner avers that the Respondent has arbitrarily and
unlawfully reduced his house allowance from Kshs. 90,000
ce has been

to Kshs. 45,000 and his commuter allo
reduced from 24,000 to 12 rior
nd '

communication to the Petitioner
reason for the said reduction.

It is the Petitioner’s case
against him by faili despite advancing his
studies and meeti [ ' for promotion. The
erdicting him around the
ng made, and purportedly
the conclusion of the

under Articles 27 and 236 of the Constitution and the
Respondent’s Human Resource Policy and Procedure
Manual.

The Petitioner avers that the Respondent interdicting him
for a prolonged period of time contrary to the provisions of
Section 11.9.1 of the Respondent’s Human Resource Manual
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24.

Respondent’s Case

(2017). Subsequently, the interdiction lifted and he
surcharged without being any basis whatsoever and without
according him due process; in violation of his right to fair
labour practices and fair administrative action under
Articles 41 and 47 of the Constitution.

The Petitioner avers that his right to fair hearing before an
independent and impartial tribunal or body under Article 50
of the Constitution as provided for under
017)

Respondents

Human Resource Manual (Septemb
edb

achieve the common goal of mistr

callously,
deliberately and arbitrarily brea , to
ndering

him destitute.

25.

26.

In opposition to espondent filed a replying

n by its Director of Training,

avers that Section 6.10 of its Human

whether privately or sponsored by the Respondent,
full time or part time, must obtain approval from the
Director General.

b) In granting a long-term full-time leave, whether fully
sponsored or self-sponsored, an employee shall be

required to sign an agreement binding him to work for
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the organization for a specified period following the
completion of the course or pay the Respondent.

c) An employee returning from study leave shall be
required to submit a written report of the activities
undertaken during the leave in addition to the
certificates attained. Employees will also be required
to submit copies of thesis written in the course of their

studies.

ee will be
his

d) On completion of training, the e

required to formally inform the or ral

resumption of duties.

e) While on study leave, I be

4

bject to

Petitioner to submit a written report of the activities

undertaken during the leave in addition to the certificates
attained. It was also mandatory to submit copies of thesis
written in the course of his studies. Upon completion of
training, he was required to formally inform the Director
General of his resumption of duties. While on study leave,

he was subject to the Respondent’s rules and regulations.
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29.

30.

31.

32.

It is the Respondents’ case that in compliance with Section
6.10.2 (x) of the Human Resource Manual., the Petitioner
resumed his duties on 1% October, 2015 and formally
informed its Director General of the resumption of his duties
vide his letter dated even date. He further informed it that
he had completed his coursework but was still working on

his project.

the three years of
study togethe ' he alleged that his
ed by the University. He

rs that at no time during his study leave
er inform it that there is a likelihood that he
might be "unable to be furnish his transcripts upon
completion of PHD studies due to delay on the part of the

University or for any other reason beyond his control.

The Respondent avers that it was not possible for the
Petitioner to have undertaken his PhD studies for three

years without being provided with a single transcript to
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33.

34.

35.

enable him know whether he was to progress with his
studies to the next year having passed or there was need to
re-take a course and /or exam having failed.

It is the Respondent’s case that despite its doubts, vide its
letter dated 14" October 2015 it requested him to keep
updating the Director General of the progress of his studies

as soon as possible.

t furnish it
nt

The Respondent avers that the Petitioner di
with his transcripts as earlier promise
for almost two years prompting

2017. The letter was mea [ imithat it had not

May

neral of the progress of
e days and in default,

undertake his thesis due to financial constraints. This was
an admission that he had been in contravention of Section
6.10.2 (viii) of the Human Resource Manual for almost two
years.
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36.

37.

38.

39.

The Respondent avers that the Petitioner’s allegation that
he was unable to pursue his thesis due to financial
constraints did not in any way justify his failure to avail the
certificates and thesis since at the time of applying for paid
leave, he must have calculated the fees for the entire three
years and arrived at the conclusion that he could afford to
pay for his PHD studies.

ice Chancellor,
sted to be
the

The Respondent avers that it wrote to the
University of Eldoret on 24" May 20
provided with a precise statu
Petitioner’s PhD program.

In its response on 2 Deputy Vice
Chancellor, Universij ed as follows; “This is
to inform that Willi 7/12) was admitted
r*2012. He deserted his
studies afi eeks and has not been in

anuary 2020 that it was aware that he
s at the University of Eldoret after a period
of three weeks; and that his conduct amounted to gross
misconduct having violated Section 6.10.2(xi) of the
Respondent’s Human Resource Manual. The Respondent
then proceeded to interdict the Claimant and required him
to within 21 days show cause why disciplinary action should

not be taken against him
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40.

41.

42.

43.

44.

Vide a letter dated 16" January 2020 the Respondent
further reminded the Petitioner that through his letter of 1
October 2015 he had promised to provide it with his
transcripts and asked him to furnish it with his transcripts
within 7 days.

The Respondent avers that the Petitioner responded to its

letters on 4" February 2020 wherein he denied deserting his

coursework and further reiterated that the“university could

response unsatisfactory, the
of taking immediate disciplinary
which among other sanctions included
gross salary for the period he was neither at
or at work. However, it decided to withhold

any disciplinary action to allow more time to the Petitioner
to prove that he had not deserted his studies and also avail
his transcripts.

It is the Respondent’s case that the reason why it did not
conclude the disciplinary process within six months as

provided under Section 11.91 (h) of the Human Resource
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45.

46.

47.

Manual, was due to the fact that the Petitioner insisted that
he had completed his studies but was unable to get the
transcripts from the University. Therefore, it gave the
Petitioner more time to avail the transcripts before it could

make its decision.

The Respondent avers that the Petitioner remained silent for
over a period of one year prompting it to write a letter
dated 23™ March 2021 reminding him tha had failed to

dated 18" Apri i tated: “ | wish to thank
chance to submit the

ity is currently processing the

esent them soonest possible.”

t's case that having sought for further
his transcripts which time was obviously
outside the 60 days, the Petitioner has no right to allege
non-compliance with the Human Resources Manual since
the non-compliance was solely as a result of his pleas for
more time and he indeed took every opportunity beyond

the 60 days to defend himself.
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48.

49.

50.

51.

52.

Subsequent to the Petitioner’s letter of 18" April 2021, he
failed to furnish the Respondent with his transcripts leading
another year to lapse.

The Respondent avers that the Petitioner vide a letter dated
24™ August 2022 forwarded a transcript dated 29* June
2022. However, upon perusal of the transcript, it revealed
that: his first year of study was 2020/2021 and not
2012/2013; and that he had scored g B and the
recommendation was “Good, procee of Study”,

It is the Respondent’s c titioner’'s first
academic year was 202 er completed
his coursework be 2012 to 2015 despite

taking paid study |

prevented from being issued
is inability to clear his fees, he

student should proceed to the next year of study.

The Respondent therefore contends that the Petitioner has
not furnished it with transcripts for the three-year period he
alleged to have taken and completed his PhD studies is due
to the fact that he deserted his studies.
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53.

54.

55.

56.

The Respondent avers that vide a letter dated 14" April
2023, it lifted the Petitioner's interdiction pending
determination of his case. Thereafter, it informed the
Petitioner vide a letter dated 3™ May 2023 that the KALRO
Management Advisory Committee had made the decision to
surcharge his gross salary during the period he was neither
at the university nor at his work station.

The Respondent avers that the Public Service, Commission’s

knowledge that
completion of

in surcharging

vide a letter dated 10™ January 2020
ded to on 4% February 2020.

The Respondent avers that under Section 11.23.3 of its
Human Resource Manual, the Petitioner has a right to
appeal the decision of the KALRO Management Advisory
Committee to the Respondent’'s Board. Therefore, the
Petitioner failed to follow and exhaust the provisions of the
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57.

58.

59.

60.

Human Resource Manual and cannot purport to file a
constitutional petition alleging violation of his rights.

The Respondent avers that the interdiction letter required
the Petitioner to immediately hand over his office and all
the official documents in his custody to the officer identified
by the Institute Director. Since the Institute Director had the
right to direct him upon interdiction to hand over his office

and documents to any officer either sup r or junior to

him, the same power applied upon li
Petitioner therefore had no ri

ployee having considered the guidelines is
ionary. The Petitioner therefore cannot
purport th he was he most appropriate person to be
promoted to the positions of Principal Research Scientist,

Chief Research Scientist and Chief Research Scientist.

The Respondent avers that the Petitioner has failed to
disclose that the process of promotion of scientists is based

on the Scientist Evaluation Form which among other
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61.

62.

63.

requirements requires Scientists to self-evaluate and
provide evidence as indicated in the notes accompanying
the evaluation form. Further, the Petitioner has not provided
verifiable information and evidence in support of his self
evaluation form which demonstrates that his total scores in
respect of all the outputs would without any form of doubt
convince the Centre Scientists’ Evaluation Committee
(CSEC), Institute Scientists’ Evaluation Gommittee (ISEC)
and KALRO Headquarters Research Scientists’ Evaluation
Committee (RSEC) that he should be promoted.

The Respondent avers that the PetitionerSpentitl years
attempting to prove that hetundertook, andh completed his
PhD course at the University of“Eldoret“This" period cannot
be considered to befa period when he expected a promotion

considering the circumstangeés, surreunding his employment.

It is the R€spendent's case that the Petitioner’s inability to
present his transcriptshyas proof of completion of his PhD
studiesiwas ayrelevant consideration that prevented it from
promoting him e, a higher position since it had lost trust
and confidence in "him having failed to prove that he had
successfully eompleted his PHD studies.

The Respondent avers that Section 12.2 of its Human
Resource Manual provides for a procedure for handling
grievances. Firstly, an employee is to his immediate
supervisor with a view to solving the grievance; the
immediate supervisor is required to settle the matter or
refer to the Head of Department for the appropriate action;
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64.

65.

66.

67.

if the employee is not satisfied with the decision, he may
appeal to the Director General through the head of
Department; and where the employee is dissatisfied with
the decision he has a right of appeal to the Organization.

The Respondent avers that since the Petitioner never
followed the grievance procedures provided for under
Section 12.2 of the Human Resource Manual in respect of

under Section 8.4 provides

Mid Year Performance

ired to discuss the

e process of appraisal is not a
ly on it since Section 8.11.3 of its

The Respondent avers that if the Petitioner was
discontented with the results of the evaluation which
subsequently disqualified him from promotion, he had a
right of appeal to the Director General through the Head of
Department vide Section 8.13 of the Human Resource

Manual.
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68.

69.

70.

71.

The Petitioner’s failure to follow the process of appeal
renders his complaints in this petition hinged on his
dissatisfaction with the Performance evaluation reports and
failure to be promoted as hollow and untenable in law.

The Respondent avers that Kenya Climate Smart Agriculture
Project (KCSAP) was a grant issued to it on behalf of the
Government of Kenya by the World Ba

The project is

available to members of the publi oth in the

national and county governments. a
scholarship, each candidate h the
competitive process. Consideni us applications
that are processed, it inform the
Petitioner that hi ' r a scholarship was
unsuccessful. Addi ' utomatic that upon

application foFath nd attendance of an

granted the scholarship.

that grant of sponsorship is

. The Petitioner was aware that the
not get positive feedback of the results of
his scholarship within a reasonable period, his application

was unsuccessful.

It is only upon grant of a scholarship that the Respondent
required to pay the expenses provided for at Section 9.11.1
of the Human Resources Manual. So long that as the

Petitioner had not been granted a scholarship, the
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712.

713.

74.

Respondent could not pay any of the expenses under
Section 9.11.1 thereof.

The Respondent avers that to recover the
Kshs.4,081,149.10 being an amount paid to the Petitioner
when he was neither in the University nor at work, the
Respondent had initially decided to surcharge him an
amount of Kshs. 25,600 per month. It later reviewed its

conclusion that since the Petitioner years of

age, he will retire in six years’ ime. ant

Kshs.4,081,149.10 would no

11.20.4 of the Human
hereas it limited a

Upon further interr no

Resource Manual, was a at

surcharge to a m of one,third of the basic salary, it
ities of a scenario where it
ver the entire amount before the
the one third rule was applied

the Respondent found it

surcharged within 6 years was Kshs.4,081,149.10.

The Respondent avers that in the month of May 2023, it
refunded Kshs.99,375 to the Petitioner having realized that
the said amount of money had been erroneously deducted
from the Petitioner’s salary for the month of April, 2023. The
same amount of money upon refund was deducted the
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75.

76.

77.

78.

same month as a surcharge arising out df the failure of the
Petitioner to complete his PhD Studies during the period he
was on paid study leave.

The Respondent avers that from the letter of appointment
dated 18™ May, 2018, the Petitioner's current house
allowance is Kshs.45,000 per month. In April to July 2023,
the Petitioner was erroneously paid a house allowance of

rect the error

Kshs.90,000, therefore, there was need to
by rectifying the monthly house al
Kshs.90,0000 to Kshs.45,000.

July 2023, he was
allowance of Ksh re,>there was need to

2023. Therefore, there was need to correct
tifying the basic salary from Kshs.169,563 to

The Respondent avers that the issues raised by the
Petitioner are not constitutional issues and can be
adequately addressed by interpretation of the Human
Resource Manual, Employment Act and Employment and

Labour Relations Court Act.
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79.

It is the Respondent’'s case that the Petitioner has
approached this court with dirty hands and cannot succeed
in seeking discretionary orders. The evidence presented
demonstrates that it is the Petitioner who has breached the
Human Resources Manual and he therefore cannot have any
basis whatsoever to allege that the Respondent has

breached his constitutional rights.

Petitioner’s Submissions

80.

81.

The Petitioner submitted that Article 22%of the“Censtitution
empowers every person t@pinstitutey a petition claiming
violation, denial, infringément er a“threatened violation of
his/her rights or fundamentalfreedems in the Bill of Rights.
Additionally, Articlel 23 clothesathe “High Court with the
jurisdiction to hear and determine applications for redress of
a denial, vi@lation @k infringemeént of, or threat to, a right or
fundamental freedomain the Bill of Rights and grant the
appropriate “reliefsp.in terms of Article 23 (3) of the
Constitutiony Thus, this court enjoys equal status as the
HighhCourt by\wirtue of Article 162 (2) of the constitution.

The Petitioner submitted that the amended petition has set
out with reasonable degree of precision that which he
complains of as provided in Mumo Matemu V Trusted
Society of Human Righst Alliance and 5 Others [2013]
eKLR and Rule 10 (1) and (2) of the Constitution of Kenya
(Protection of Rights and Fundamental Freedoms) Practice
and Procedure Rules, 2013. The Petition demonstrates that
he has indicated the constitutional provisions infringed by
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82.

83.

84.

85.

the Respondent and has provided the particulars and/or the
manner of said infringements and violation of his rights.
Further, he seeks constitutional reliefs in terms of Article 23
(3) of the Constitution.

The Petitioner submitted that the court ought to interfere
with the disciplinary action taken by the Respondent against
him as it is a constitutional assault by the Respondent on

10, 27, 28,

the rights of the Petitioner, particularly Arti

finitely
e interdiction

rged the sum

whether the Petitioner’s

unlawful;
ghts and freedoms have been violated by the
Respondent; whether the Petitioner is entitled to the
remedies sought; and who bears the costs.

On the first issue, the Petitioner submitted that where the
employer’s action fails to comply with the relevant legal and
policy parameters, the court is obliged to intervene. He
cited Jane Achieng & another v University of Nairobi
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https://new.kenyalaw.org/akn/ke/judgment/keelrc/2015/1251/eng@2015-04-10

86.

87.

88.

[2015] KEELRC 1251 (KLR) wherein the court held: “In
adjudicating disputes between employers and employees,

the Employment and Labour Relations Court is well advised
to respect decisions made by the employer in as far as they
comply with the law and internal policies. However, where
the employer's action fails to comply with the relevant legal

and policy parameters, the Court is obliged to intervene.”

The Petitioner submitted Section 11.

Respondent’s Human Resource

(h) of the

“Disciplinary cases shall be

interdiction lasted for

The Respondent’s
and a violation of

administrative

hat he was heavily prejudiced by
process taken against him by the
pting that he was interdicted for a period of
over tv ars during which he was receiving half pay and
thereafter surcharged a colossal amount of money.
Accordingly, it was imperative for the Respondent to ensure
that the disciplinary process was fair and lawful in terms of

its manual and the law.

The Petitioner submitted that the interdiction letter dated

10" January 2020 was also the show cause letter and the
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89.

90.

91.

same was issued to him over two years before the
surcharge decision by the Respondent. This is contrary to
Clause 11.16.1 of the Respondent’'s Human Resource
Manual which provides that; “An officer may be interdicted
to allow investigations to be conducted in a case where

proceedings may lead to dismissal.”

The Petitioner submitted that the Respondent has not

adduced any evidence to demonstrate thab,investigations

against him, in

conducted by the Respondent to enable him make

representations and present his case.
The Petitioner submitted that the Respondent’s decision to

subject him to a prolonged interdiction and thereafter
surcharge him without according him due process has
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92.

93.

94.

violated and continues to Vviolate the Petitioner’s
constitutional rights.

It is the Petitioner’'s submission that the Respondent ought
to have the proper procedure provided in its Human
Resource Manual and Articles 47 and 50 (1) of the
Constitution was to inter alia, conduct investigations into
hid alleged conduct, inform him of such investigations, write

a show cause letter enumerating the charges, give him an

panied
er with all the
the Petitioner
witnesses that gave
the Petitioner of the

hat the Respondent’s decision to
sum of Kshs. 4,081,149.10 lacked both
rocedural fairness and the same is

The Petitioner submitted that Section 11.20.4 of the Human
Resource Manual provides: “Surcharge cases should be
implemented as follows; a) In monthly installments that
shall not exceed one third of employee’s basic salary; b) At

termination or expiry of contract, any outstanding amount
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95.

96.

97.

98.

of surcharge will be settled from the employee’s terminal

The Petitioner submitted that the Respondent’s action of
deducting Kshs. 99,375 from his salary, which is way above
one third of his salary; is contrary to Section 11.20.4 (a) of
the Human Resource Manual. This provision is couched in

mandatory terms; therefore, it is n open for the

Respondent to arbitrarily adjust the surchar

policies and to do so is
the Respondent did
such an adverse a
is proceeding 4
warranting

o interdict him indefinitely, lift the
eafter surcharge him was in violation of
e Constitution and seeks to prejudice the
s, social justice, accountability and
transparency in the discharge of national duty.

The Petitioner submitted that the Respondent infringed his
right to inherent dignity under Article 28 of the Constitution
by unlawfully and unreasonably implementing the

surcharge decision made vide the letter dated 3™ May 2023.
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99.

100.

101.

The Petitioner continues to suffer wanton damage to his
livelihood following the unlawful and arbitrary deduction of
his salaries by the Respondent which rendered him
destitute as he has no other source of income.

The Petitioner submitted that Respondent’'s decision to
surcharge him without according him both substantive and
procedural fairness according to Sections 41.7, 11.9, 11.9.1
(h) 11.20.3 of its Human Resource “)Manual. The
Respondent’s actions exposed the Petitiener tojunjustified
mental and psychological torturéjin violationtef, hisifight to
fair labour practice under Article 41 af,the'Constitution.

The Petitioner submitted¥that“the Respondent failed to
comply with Section 41 of thelEmpleyment Act and did not
accord him a_fair, hearig@y asycontemplated in Mary
Chemweno Kiptui voKenya Pipeline Company Limited
[2014] KEELRC 905 (KER)w' “The employee must be
informed “through a notice as to the charges and given a
chance“topsubmit a“defence followed by a hearing in due
cognisance ‘of thexfair hearing principles as well as natural
justice tenets.)”

The Petitioner further submitted that the Respondent’s
decision to surcharge him vide the letter dated 3™ May 2023
violated Article 47 (2) of the Constitution which requires
that where an administrative action is likely to adversely
affect the rights and fundamental freedoms of a person, the
administrator should give the person to be affected by the

decision prior and adequate notice on the nature and
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reasons for the intended action, an opportunity to be heard
and make representations. In that regard, the Petitioner was
entitled to an administrative action that was not only
procedurally fair and lawful but also reasonable.

102. The Petitioner submitted that the Respondents violated his

103. The Petitioner sub

104.

105.

right to fair labour practices under Article 41 of the
Constitution. This right confers upon every employee the

right to reasonable working conditions from sexual

failing to grant h
ade. Further, that the
Responder i Petitioner to the procedure

ioner’'s submission that the Respondent
effected
disregard of the rules of natural justice and the law, and
violated his rights under Article 10, 27, 28, 41, 47, 50(1)
and 236 of the Constitution.

surcharge against the Petitioner in total

On the third issue, the Petitioner submitted that the

disciplinary process taken by the Respondent against him
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fell short of the required standard provided in its Human
Resource Manual and the provisions of Articles 41, 47, 50(1)
and 236 of the Constitution and the surcharge imposed on
him is unlawful. Thus, he is entitled to the declaratory
orders sought under prayers no. (a), (b), (c), (d) and (e) of
the Amended Petition.

106. The Petitioner submitted that he has worked for the
Respondent for a period of 23 years w

ut promotion

with  similar  qualificatio
discriminated against th

deserving of the ef sou

rayer no (e) of the

Amended Petition.

was not subjected to due
spondent’s decision to surcharge
he is deserving of an order

108. The Petitioner submitted that the Respondent’s decision to
impose a surcharge against him being unlawful, he urged
the court to issue an order directing the Respondent to
refund to him the monies unlawfully deducted from his
salaries as surcharge.
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109. It is the Petitioner’'s submission that his rights have been
arbitrarily and maliciously violated by the Respondent thus
it is proper and appropriate that the Respondent be
condemned to pay to him general damages for the gross
constitutional violations occasioned to him by the

Respondent’s actions. He cited Mundia Njeru Gateria v

Embu County Government & 5 others
[2015] KEELRC 249 (KLR) wherein the gourt held: “In
Arnacherry Limited -Versus-
[2014]eKLR the High Court ( Len

General

on the right to protection of pro the petitioner
having been fully compens evef the land at
Kshs. 850,000.00
30,000,000.00. |

sets at Kshs.
Versus- Attorney

rest, search and detention
the attempted coup d’etat on
me having amounted to torture,

d degrading treatment. The court has

Ited cases and the awarded salaries the court
finds that Kshs.10, 000,000.00 as submitted for the
petitioner would be on the higher scale. The respondents on

account

their part did not offer any submissions to guide the court
on the quantum of the compensation. The court has already
pointed out the aggravating circumstances as submitted for
the petitioner and finds that Kshs. 5,000,000.00 for violation
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110.

111.

112.

of the fundamental rights and freedoms will meet the ends
of justice in this case.”

The Petitioner submitted that the Respondent’'s actions
against him was marred with irregularities and illegalities.
The Petitioner’s rights have been violated following the
unlawful surcharge imposed upon him by the Respondent.
The Petitioner has been exposed to mental and

psychological torture and has since suffered severe loss and

damage in his livelihood

ving
by the
violated his

demonstrated that the surcharge i on h
Respondent was unla

constitutional rights, ' ' sts of this suit.

The Petitioner su ction 27 of the Civil
Procedure Act fettered discretion to this

based on the general

tha osts follow event. Additionally,
yment and Labour Relations Court
2016 on the other hand, provides as
g costs; “The Court shall be guided by
of the Employment and Labour Relations
Court Act (No. 20 of 2011) and the Advocates
(Remuneration) Order in awarding costs. (1) The Court may
order reasonable reimbursements of money spent by
litigants in the course of litigation. (2) Where a suit involves
a liquidated amount that is claimed and specified at the
time of filing a statement of claim and the Court orders that
the amount claimed or part of the amount be paid to the
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claimant, it may, in addition to that order, direct that
interest be paid on the liquidated amount awarded at Court

rate.”

Respondent’s Submissions

113.

114.

115.

The Respondent submitted on four issues: whether the
petition is incompetent having offended the principle of

avoidance; whether the interdiction andylifting thereof

offended the constitution; whet pondent’s
decision to surcharge the
constitution; and whether the peétiti ved his
allegations of discrimination.

On the first issue, mitted that the issue
of interdiction urcharge and alleged
n addressed through the

provided in the Human

ored on the Constitution in the present

The Respondent submitted that it was mandatory for the
Petitioner to exhaust all the dispute resolution mechanisms
in the Human Resource Manual before moving the court
under a constitutional petition. Therefore, the Petition is
improperly before the court. It cited the Court of Appeal in
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116.

117.

118.

Bethwell Allan Omondi Okal v Telkom (K) Ltd
(Founder) & 9 others [2017] KECA 743 (KLR).

The Respondent submitted that the petition’s central issue
is interdiction and surcharging of the Petitioner, all which
are adequately provided for in the Human Resource Manual.
The fact that the Petitioner has invoked the provisions of the
Constitution does not change the ordinary contractual
dispute which can be determined by interpretation of the
Human Resource Manual and Employment Act. It gited
Sumayya Athmani Hassan v<Paul Masinde Simidi &
another [2019] KECA 107 (KLR):“¢In coenclusion, we find
that the alleged unlawfud interdiction_and términation of a

contract of employmeat wasynotia, constitutional issue and
thus the petition did not discloséa cause of action anchored
on the Constitution. Accotdingly, the petition being
incompetent, theycourt acted in excess of jurisdiction

anderred in lawjin determining the petition............

The Respondents submitted that Section 11.20 of the
Human Resource“Manual provides for a surcharge. If the
Petitigner was aggrieved by the surcharge he was at liberty
to invoke“Section 11.23 of the Human Resource Manual by

way of an appeal or review.

The Respondent submitted that its Human Resource Manual
at Section 12.1 provides for the manner of handling various
grievances as follows; “The Organization is committed to
ensuring fair treatment of all employees when dealing with
grievances with a view to addressing concerns in the best
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1109.

120.

manner possible. The grievances may include but not
limited to;, management  deficiency, recruitment,
promotion...”

On the second issue, the Respondent submitted that upon
approval of the study leave, the Petitioner was required to
comply with Section 6.10.2 of the Respondent’s Human
Resource Manual that provides: upon returning from study

bmit a written

leave it was mandatory for the Petitioner to

training, the
Petitioner/ was required the Director
General of his res@mption
leave, the Petitioner . was subj the Respondent’s rules

and regulations.

the Respondent as soon as possible. Having failed amongst

others to submit his transcripts, certificates, written report
of activities and thesis upon expiry of his study leave, he
was in breach of Section 6.10.2 (viii) of the Human Resource
Manual.
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121.

122.

123.

The Respondent submitted that at no time during the
Petitioner’s study leave did he inform the Respondent that
there is a likelihood that he might be unable to be furnish
his transcripts upon completion of PhD studies due to delay
on the part of the University or for any other reason beyond
his control. The Petitioner’'s averment that the University
had not supplied him with transcripts for an unknown
reason was therefore lacking any substance. It contends
that it was not possible for the Petitioner to have
undertaken his PhD studies for three years without being
provided with a single transcfipt to“enable, him "know
whether he was to progress with his'studiesfto the next year
having passed or there was needtoyre-take axcourse and /or

exam having failed

The Respondeat submitted that the despite its doubts, it
requested the Petitioner vide @ letter dated 14™ October
2025 tokeep updating, the*Director General of the progress
of his_studies as.soon as,possible. However, the Petitioner
did not furnisn'the Respondent with his transcripts as earlier

pramised andremained silent for almost two years.

The Respendent submitted that it wrote to the Vice
Chancellor, University of Eldoret vide a letter dated 24™ May
2019 and requested to be provided with a precise status
report in respect of the Petitioner’'s PhD program. In
response, the Deputy Vice Chancellor, University of Eldoret
responded vide a letter dated 28" June 2019 and stated: “...
This is to inform that William Ego (AGR/D.Phil/07/12) was
admitted as a D. Phil student in the year 2012. He deserted
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his studies after a period of three weeks and has not been
in touch with the university to date”.

124. The Respondent submitted that it notified the Respondent
vide a letter dated 10" January 2020, that it was aware that
he deserted studies at the University of Eldoret after a
period of three weeks. The Respondent further notified the

Petitioner that his conduct amounted to gross misconduct

having violated Section 6.10.2(xi) of the an Resource

interdicted

Manual. In the same the letter, the onde

the Claimant and required himy to
cause why disciplinary action sho against

him.

125. 1t is the Respond
Petitioner’s interdi

hat the issue of the
m from the Constitution
but from the H nual. The Respondent has

granted the Petitioner two

the Petitioner a chance to be heard
rdiction has been rebutted by the

126. The Respondents submitted that it did not conclude the
disciplinary process within six months provided by Section
11.9.1(h) of the Human Resource Manual; was due to the
fact that the Petitioner insisted that he had completed his
studies but was unable to get the transcripts from the
University. The Respondent therefore gave the Petitioner

more time to avail the transcripts before it could make its
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127.

128.

129.

decision. Further, the Petitioner was glad to be given more
time and even sought for more time to avail his transcripts,
therefore, he failed to demonstrate that the Respondent
offended the Constitution.

On the right to privacy under Article 31 of the Constitution,
the Respondents submitted that the Petitioner’s version of
events regarding her mobile phone being searched remains
unsubstantiated. The Respondents assert that no such act
occurred and no forensic report or Withess has validated
that the 1 Respondent’s management deleted“evidence
from her phone.

On the third issue, the Respondent submittad that Section
11.20.3 of its Human Resource, Manual reveals that all that
is required before |surcharge, is“a,show cause letter to be
issued and thejdempleyee allowed*to submit his defence.
There is n0 referenee topthe employee being invited for a

disciplinaty hearing befere being surcharged.

Itfis the Respondent’'s submission that whether or not the
Petitioner completed his studies within the period of study
leavetis, a matter of documentary evidence. Requiring the
Petitioner to submit a written defence was therefore
adequate in the circumstances. Reliance was placed in the
Court of Appeal case of Kenya Revenue Authority v
Menginya Salim Murgani [2010] KECA 164 (KLR):
“However, in our view, the fairness of a hearing is not
determined solely by its oral nature. It may be conducted
through an exchange of letters as happened in the matter
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130.

before us and we are satisfied that it was a fair hearing. In
the case of LOCAL GOVERNMENT BOARD vs ARLIDGE
[1915] A.C. 120, 132-133, SELVARAJAN vs RACE
RELATIONS BOARD [1975] | WLR 1686, 1694, and in R
vs IMMIGRATION APPEAL TRIBUNAL ex-parte JONES
[1988] | WLR 477, 481 it was held:- “the hearing does not
necessarily have to be an oral hearing in all cases. There is
ample authority that decision making hedies other than
courts and bodies whose procedures are<laid down by
statute are masters of their own procedure. Providedthat
they achieve the degree of fairness appropriatéyto their task
it is for them to decide how they will procéed and there is
no rule that fairness always requirésyan-oral‘hearing.”
Whether an oral hearing is“necessary will*depend upon the
subject matter and[€ircumstan€es ofthe particular case and
upon the nature of the deci§ion,to'be made ...”

According to the“evidence adduced, it cannot be said that
the respondent, didnot ‘rec€ive adequate notice of the
charges leveled againstthim and allowed to present his case

infwriting.

The“Respondent submitted that vide a letter dated 16™
January“2020" it reminded the Petitioner that he had
promised to provide his transcripts as soon as they were
released; and asked the Petitioner to furnish it with his
transcripts within 7 days. The Petitioner responded to the
show cause letter dated 10™ January 2020 and the letter
dated 16" February vide his letter dated 4™ February, 2020.
In his letter, the Petitioner denied deserting his coursework
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131.

132.

133.

and further reiterated that the university could not release
his transcripts before he cleared his fees.

The Respondent submitted that the Petitioner does not raise
the complaint raised in the petition to the effect that he was
interdicted without a notice to show cause being issued.
Instead, he requests the Respondent to lift the interdiction

as opposed to demand the interdiction be Ji

It is the Responde

sought for mor

of breach of Section 6.10.2 (viii)
Manual. By the time, the Petitioner

The Respondent submitted that by requesting for extension
of time to provide his transcripts on 4™ February, 2020, the
Petitioner was requesting it not to determine his case within
the six months. The Petitioner having requested was fully
aware that the consequence was extension of his
interdiction. By seeking extension of time, the Petitioner

must be taken to have waived any right to complain that
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134.

135.

136.

the Respondent had failed to comply with 11.9.1 of the

Respondent’s Human Resource Manual.

The Respondent submitted that over four years since lapse
of his study leave, the Petitioner had failed to demonstrate
that he had made any effort to obtain the transcripts in
absence of any letters written to the University requesting
for the same. The Petitioner found it convenient to generally

e he had not

claim that he was denied his transcripts
cleared his fees. He however did
details of the amount of fees which
for which period.

The Respondent submitt
dated 10" and 16!
provide any docu
had pursued tudies within his paid

September 2012 to 31+

ted that the Petitioner’s attempt to
ot deserted his studies after 3 weeks by
er from the University of Eldoret dated 30™
July 2019 by

Sciences, cannot succeed since it did not contain any

he Head of Department, Crop and Horticulture
particulars of when he commenced and completed his

coursework. To the Respondent, the most important period
was between 3™ September 2012 and 1%t October 2015.
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137. It is the Respondent’s submission that it had a right to take
immediate disciplinary action against the Petitioner upon
receipt of his response dated 4" February 2020 including
surcharging his gross salary for the period he was neither at
the wuniversity nor at work. The Respondent however
decided to withhold any disciplinary action to allow more
time to the Petitioner to prove that he had not deserted his

studies and also avail his transcripts.

138. The Respondent submitted that aftef the Petitioner’s letter
of 4™ February 2020, he remained silentifor‘éwer a‘pefiod of
one year prompting the Respondentto writé€ a letter dated
23™ March, 2021 reminding “hifagthat he had failed to avail
the transcripts within “the A, days@ . granted in the
Respondent’s letterfdated 16™January 2020.

139. The Respondentysubmitted that, it*is the Respondent who
got impatiéntywithithe“ihaction of the Petitioner to supply
his transcripts. {The R@spondent vide the letter dated 23™
March, 9202 I\ gaventhe Petitioner seven days to avail the
same and “n, default, take disciplinary action against him
witheut further reference to him. In his letter dated 18™
April 2021, fthe Petitioner thanks the Respondent for
according him another chance in addition to the previous
chances to present his transcripts.

140. The Respondent submitted that despite all the time given to
the Petitioner to prove that he had successfully completed
his PhD studies within his study leave, he was unsuccessful
in absence of his Certificate, Thesis and Transcripts. He only
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142.

143.

provided one transcript but for a different study period
unrelated to the sanctioned period of the study leave. The
Respondent is indeed the wronged party since despite
granting the Petitioner paid study leave which lapsed over
ten years ago, there is no proof that he ever undertook his
studies within the paid study leave period. The Respondent
is entitled to benefit from the knowledge and skills of an

employee who returns upon successful campletion of study

leave.

The Respondent submitted that not
complete his PhD studies, the Re able to
benefit from the knowledge beyobtained upon
successful completion of jes. spondent was
thus justified in s ' itioner’s gross salary
paid during the pe er at the university not

at work.

It is the ubmission that Section 11.23.1 of
the i anual provides that appeals or

. Failure to appeal as provided in the

Manug s the complaint against the surcharge hollow.

The Respondent submitted that although Section 11.20.4 of
the Human Resource Manual, limits a surcharge to a
maximum of one third of the basic salary, the said manual
did not consider whether it was possible to recover the
entire amount before the employee’s retirement.
Considering the peculiar facts of the case, the Respondent
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144.

145.

14e6.

found it appropriate to surcharge the Petitioner an amount
of Kshs.99,375 considering that the entire amount to be
surcharged within 6 years was Kshs.4,081,149.10.

The Respondent submitted that in May 2023, it refunded
Kshs.99,375 to the Petitioner having realized that the said
amount of money had been erroneously deducted from the
Petitioner’s salary for the month of April, 2023. The same
amount of money upon refund was dedueted the same
month as a surcharge arising out ‘Ofy,the failure of the
Petitioner to complete his PhD studies duringythe period he
was on paid study leave. The refund s escribed as a
miscellaneous refund while “thegpdeductiontis described as
fines and surcharge.

The Respondent submittedgthatyin the months of April,
May,June and July2023, the Petitioner was erroneously paid
double commuter allowance, ousing allowance and basis
pay, therefore, there rectify the same through deduction of
thefoverpaymentsitohim:

It 1S\ the Respondent’s submission that there was nothing
warranting filing of a constitutional petition, if the Petitioner
had complaints, he could have addressed the same through
the avenues provided for in the Human Resource Manual
and the Employment Act. It cited Ernest C.O. Muga v
Attorney General [2018] KECA 254 (KLR) wherein the
Court of Appeal held: “This Court has consistently and
variously stated that the Constitutional Court should not be

misused for the determination of ordinary civil and
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147.

148.

legislative disputes that are made to masquerade as
Constitutional litigation, seeking to enforce fundamental
FIGRES. ..o And in the
recent case of Francis Gathangu vs Kenyatta University
[2018] eKLR where the question, in a dispute brought as a
constitutional petition, whether the appellant was entitled
to payment of his salary and other benefits during the
period of his suspension from employment, this Court also
held that; “... the dispute was not a suitableymatter to be
characterized as or presented as a constitutionalypetition. It
was no more than a regular employment dispute “between
an employer and an employee based onfthe contract of
employment, and statutes governing“that\contract. The
remedies sought werezon the faets, unavailable under the
Constitution and the learned Judge“was within rights and

entirety justified in dismissifigithe petition”.

It is thefRespondent’s submission that the subject of the
surcharge by, stating thatidespite the Petitioner’s paid study
leave lapsing imythe year 2015, over a decade later, he has
not providedinter@alia transcripts proving that he completed
his studies within the period of study leave. The Petitioner
has therefore failed to demonstrate that the Respondent

offended the Constitution.

On discrimination, the Respondent submitted that it notified
the Petitioner vide the interdiction letter that he should
immediately hand over his office and all the official
documents in his custody to the officer identified by the
Institute Director. Since the Institute Director had the right
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to direct the Petitioner upon interdiction to hand over his
office and documents to any officer either superior or junior
to him, the same power applied upon lifting of interdiction.
The Petitioner therefore had no right to choose who would
assign him duties upon his return.

149. The Respondent submitted that it invited the Petitioner for a
promotional interview vide a letter dated 5™ May 2009.

Having considered all the candidates fo e position, it

found that the Petitioner was not propriate
person for the position. Howev
Respondent to inform all applic ts of a
promotional interview. _Si floner was its

employee, he was aware ccessful for the

application since earnt office holder of the

position of Princi icer the moment the

position was ta

itted that the decision of whether or
yee having considered its Career
is entirely discretionary. The
cannot purport that he was the most
approp rson to be promoted to the positions of
Principal Research Scientist, Chief Research Scientist and
Chief Research Scientist.

151. The Respondent submitted that its Human Resources
Manual at Section 12.1 provides for the manner of handling
various grievances including promotion as; “The

Organization is committed to ensuring fair treatment of all
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152.

153.

employees when dealing with grievances with a view to
addressing concerns in the best manner possible. The
grievances may include but not limited to; management
deficiency, recruitment, promotion...” This provision does
not provide an exhaustive list of all the grievances that can
be presented before various officers and organs the
Respondent, thus, the allegations in respect of
discrimination should have been presented under Section
12.1.

On constructive dismissal, the hat
the Petitioner has not demonstr reshold
established in Kenya Aviation &
Allied Workers Union 2014] eKLR,
where the Court h ; ctive dismissal occurs
when an employ ] ause their employer’s

mission that Section 12.2 of the
Manual has a detailed procedure for

oyee who has an individual problem or
grievance not being a matter of discipline should in the
first instance approach his immediate supervisor with
a view to solving it.(Section 12.2.1)

b) The immediate supervisor is required to consider any
submission made to him and endeavour to settle the
matter or refer to the Head of Department for the

appropriate action. (Section 12.2.2)
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154.

155.

c) If the employee is not satisfied with the decision, he
may appeal to the Director General through the head
of Department. (Section 12.2.3)

d) Where the employee is dissatisfied with the decision
he has a right of appeal to the Organization. (Section
12.2.8)

The Respondent submitted that if the Petitioner had any
issue in respect of promotion, he should "have raised the
same with his immediate supervisof, Bhe Petitioner never
followed the grievance procedures providedyfor byaSection
12.2 aforesaid in respect of alleged diserimination and
promotion. He therefore, cannet,by “way“ef the petition
herein introduce the same“or theyery firstitime.

The Respondent Ssubmittedy thaty, despite the Petitioner
alleging that hejshould have been promoted, he did not
provide @any ‘evidenee tomshow that he qualified to be
promoted™te, any specifiggpost after considering inter alia the
career progression guidelines and Scientist Evaluation Form
ofithe Respondents, The need for the person claiming to be
qualified to bring himself within the policies of employer
was considered in the case of Universities Academic
Staff Union (Pwani University Chapter) v Pwani
University; Universities Academic Staff Union (UASU)
(Interested Party) [2023] KEELRC 2377 (KLR) where
the court found; “For a promotion to take effect, the policy
of the respondent as the employer must apply. the
procedures and practice in place must be gone into and
unless these can be demonstrated that upon application,
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156.

there is selection or differentiation that is unreasonable or
arbitrary and created for an illegitimate or surreptitious
purpose, a claim that there is discrimination against the
employee cannot hold. Even where there is noted
differentiation, which is not the case here, the petitioner
must demonstrate that there is a violation of the
Constitution and the law by creating a differentiation that is

not for a legitimate purpose or that ik, is unfair. more

fundamentally, the ultimate question
different treatment is justifiable a
Abduba Dida vs Debate Media
eKLR.”

There cannot ba whatsoever to allege
there was di ' [ oting employees. It cited
abib Bank Limited
: “There are no details of other

promoted or paid higher salaries than
inatively. There are no comparators. No

ven, no salaries or grades relating to

discriming are given. There is no evidence that the
Claimant was made to do account reconciliation weekly
while others did so monthly. What would the Bank gain by
asking the Claimant to reconcile accounts outside the
Bank’s work policy? Again where are the comparators? The
Claimant makes another generalized allegation about

discrimination in accessing loan facilities. She has not given
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157.

159.

to the Court details of the rules and regulations governing
such facilities. She refers to unnamed Employees who were
granted better loan terms.”

The Respondent submitted that the Petitioner having failed
to provide any iota of evidence in support of his allegations
of discrimination which he claims have prevented him from
being promoted, he has failed to establish a prima facie
did not shift

case on the said subject. The burden there

and eleven (11) y
Mitei v Nation

complaint pursuant to Section 12.2 of the
es Manual. The Petitioner’s failure to follow
the process of appeal renders his complaints hinged on his
dissatisfaction with the Performance evaluation reports and
failure to be promoted as hollow. It is important to note that
there is no single letter by the Petitioner to the Respondent

asking for his performance evaluation reports.
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160. The Respondent submitted that the numerous applications

161.

162.

163.

that are processed in respect to Kenya Climate Smart
Agriculture Project (KCSAP), it was not possible to inform the
Petitioner that his application for a scholarship was
unsuccessful. It is not a requirement of the Human
Researches Manual that every applicant for a scholarship
must get a response informing them of the outcome of the

application.

results of his schol [ ithi ble period, his

application was u ally, it is only upon

grant of a schalars

respect of discrimination, lack of promotion and flack of

performance evaluation reports are hollow and cannot be
sustained. Therefore, the Petitioner failed to demonstrate
that it offended the Constitution.

| have examined all the evidence and submissions of the

parties herein. It is true that the petitioner sought and was
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165.

166.

granted study leave which he proceeded to attend to but
failed to complete his studies in time.

The respondents averred that the petitioner resumed duty
on 1/10/2015 but failed to submit transcript to show the
evidence of the studies undertaken.

From the record, the petitioner was indeed asked to submit

his transcripts to show he had studies ing the study
leave. The petitioner had been eave from
September 2012 to August 2015. ent

The petitioner has ' cademic transcripts to
show that he stu iod. The transcripts
study was 2020/2021

and the i . This is an indication that

submitted in

Under the res ts HR manual at section 6.10 2(x) upon
uty, the petitioner was required to inform his
e did and indicated that he had completed his

course work but was still working on his thesis. Under

boss whicl

clause 6.102(viii) he was however also expected to submit a
written report on the activities undertaken during the leave
in addition to the certificates attained. He was expected to
submit copies of the written thesis written in the course of
their studies.
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168.

169.

170.

The petitioner did not adhere to this requirement and
despite being required to do so, only submitted a transcript
indicating he had done his 1% year in 2020/2021.

My finding from the omission is that despite the petitioner
being given a chance to study in 2012, he did not do so
until 2020 when he joined 1%t year. The time when he was
away on study leave, he failed to atten

the study and

also to work and so earned salar. ' working or

It is from this understan nt proceeded
to subject him to in iCti d the same and
withheld the %
communicate
14/43/292

The decision was

vide a letter dated

d the petitioner’s basic salary
On 3/5/2023 the petitioner was
letter surcharging him of kshs
noteworthy that the surcharge was
letter on a ance to be heard on the matter which is a
breach of the law and principles of natural justice and
breach of his right to be heard before being condemned.

For this reason, it is my finding that the petition is merited
and the decision to surcharge the petitioner without any

hearing is illegal null and void. The letter of the respondent
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to the petition dated 3/5/2023 is declared unlawful, null and
void and is vacated accordingly.

171. The moneys already deducted as surcharge to be refunded
accordingly. There shall be no order of costs.

Dated, Signed and Delivered Virtually at Nairobi this 18"

Day of November 2025. x

N
&
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