REPUBLIC OF KENYA

IN THE EMPLOYMENT AND LABOUR RELATIONS

COURT AT NAIROBI
CAUSE NO. E667 OF 2022

FREDRICK OMONDI ADERO
CLAIMANT
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UNIVERSITY OF NAIROBI
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This Cause was heard on 9 November i@?ﬁ,
23 Janwﬁ,"?‘}&pﬁkzom and 3 June
2025. Fredrick Olmondi Adero (the Claimant)

and an acting Dir+actor, Human Resources with

the Uni ity of Nairgbi e Respondent)
S o S
testified. ‘

The Claimant filed his submissions on 16 July
2025 (sNﬂIRGBe‘en filed and served
before 6 July 2025), and the Respondent on 18
September 2025.

The Claimant identified the Issues in

contention as:
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(i) Whether the Respondent
maliciously, unfairly, wrongfully
and unlawfully dismissed the
Claimant from employment vide
a letter dated 16™ April 20217

Eﬂ,fiiﬁnn NABOLIR REEﬁTIﬂRespondent
G"lﬁ unlawfully withh‘g@' Cﬂqit’he

s
qﬂg . . L
CIalr.‘eant's remuneration, saldry
! - —"
' andlti)r emoluments?
(iii) Whether the Respondent
unlawfully withheld the

% -
“#ClaiIant’sment letter for

t position of Director -

Customer Experience and
N‘plh'fmgnl Centre?

(iv) Whether the Respondent
unlawfully withheld any proper
information or communication
with the Claimant with effect

from January 2021 to June 2021
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when the Claimant was
reinstated?

(v) Whether the Claimant merits an
award of Kshs 5,217,184/- as

pleaded in the Statement of

‘EﬂT AND mﬁﬂﬂﬁm\ﬁ’gh interest at

N\ 0
10 court rates? NSCE
W Y
< . : : ﬁ‘-
(vi) Whether the Claimant merits the
! - —"
' costs of this Claim?

4, However, the Claimant did not address the
Issues sequentially or directly in the body of
the“*mons xcepMstion of unfair
termination of%lbyment.

5. The Respondent isolated the Issues for
determiWi LB OB

(i) Whether prior to 14 August 2019,
the Claimant relinquished his
appointment as the Deputy
Director, Information &
Technology Centre at the
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Respondent or resigned from the
aforesaid position?

(ii) Whether the Respondents Council
appointed the Claimant as

Director, Customer Experience

. o
. gNT AND mﬂﬂﬂmﬁg}ze in .|.ne
O with section 35 of the Uﬁld’g&tles

-Q"'u
{::"ﬂ‘ Act? ‘ ‘?'?'

(i) ~ Whether the Claimant absented
himsI If from/ his place of work
withfut authorisation with effect

QU |15 D SERBE0207
(iv) er the Claimant forfeited
his contract of employment as
N‘%Lﬁ?lﬁrlcton Information and
Technology Centre with effect
from 28" December 2020
pursuant to 2013 - 2017
Collective Bargaining Agreement

between the Respondents Council
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and Kenya Universities Staff
Union?

(v) Whether the Claimant is entitled
to the reliefs sought?

(vi) Who shall bear the costs of the

GNT AND BABOUR REIATIGN
The Court has considered the g‘%ﬁ,

/N
evidence and subfnissions. 2
S —

Unfair'lterminat on of embloyment

The Claimant alleged that the Respondent

unfairly terminated his employment through a
ct{SPESIER 16 April 20>

The Claimant ase was that he took an
emergency leave to end on 18 December
2020, a“%!ﬂ@ﬂ!velled to the United
Kingdom for medical review and that he
offered his services online from 21 December
2020 to 24 December 2020, whereupon the

University took a Christmas break.
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The Claimant also testified that he applied for
annual leave to run from 18 January 2021 to
26 February 2021 and that his
section/department supervisors approved the
leave on 6 January 2021.

‘ﬁdgnmommummﬁ, resumed duty

on 4 January 2021 after the Chnstn‘ﬂﬁd&r’eak
and th%odmt meet with the V| e-
_ —

Chance'lllor on 7 Jz}muary 2021 because his son
was down withI COVID-19' and that this
prompted the Vice-Chancellor to direct that
his‘m stopped. “‘*

In the witnessﬁe?nent that was adopted as
part of the evidence, the Claimant stated that
he receierBtpeBol show cause and that
he responded to the letter.

The Claimant further testified that the
Respondent sought to know his whereabouts
in February 2021, he reported to work on 2

March 2021 before getting the dismissal letter
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and that he appealed and was reinstated
effective 1 July 2021.

The Respondent acknowledged that the
Claimant applied for emergency leave, which

was approved in December 2020, and that the

Clza‘igi.am\[ﬂm&iw,fountry without

ﬁhﬂ‘iﬁhe requisite permissions, and that dg%g.the
S

leave ending 02 18 December 2020, tﬁé
? - —"

CIaimarﬁt did not‘; resume 'duty and that he
failed to attend I meeting convened by the
Vice-Chancellor on 7 January 2021 and 8
According to *Respondent’s witness, the
Claimant did not present any evidence of
illness tN&'ﬂQhBIfailure to attend the
meeting and the application for annual leave
was not approved.

The Respondent’s witness further testified
that the Respondent did not terminate the

Claimant’'s employment, but he forfeited the
Nairobi Cause No. E667 of



contract as contemplated by clause 22(e) of
the collective bargaining agreement and that
after an appeal and apology, the Claimant’s
contract was reinstated.
16. Clause 22(e) of the collective bargaining
ﬁrﬁqg bA&RBEIR w%;}pondent and
?\}ﬂ“ enya Universities Staff Union prOV|d%ﬂ:',|‘:‘|.£‘r
¢ (v
If a memberjof staff absents himself fr
"-u—-l-""""'*i'_-""-—-'
hié place of|work without permission for
ten consecttive days, he shall be

deemed to have automatically forfeited

mpointment.wh if such a
member étéﬁ subsequently gives an
acceptable explanation for his absence,
he N&Iﬁqg!tated in his former
appointment or ....

17. The Respondent’s letter of 16 April 2021
asserted that the Claimant had forfeited his
contract because of unapproved absence of

more than 10 days.
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In other words, the Respondent was
contending that the Claimant had repudiated
the contract.

The Court finds that the issue was one of

repudiation of the contract.

a,fWEMHm%plted Kingdom

I'4:"rﬂ'l‘1'&'ddressed its mind to the ddgfbg’ of

repudiation of csntract in Societe Genera‘f‘h
- —"

London' Branch v; Geys (2012) UKSC 63. The
Supreme Court Iendorsed the view that a
repudiatory breach of | an, employment
conm not tprminMontract unless
the innocent ﬁty elected to accept the
repudiation (elective theory as opposed to the
automat AR OB

This Court finds favour with the elective
theory and finds that the letter of 16 April
2021 was not informing the Claimant of the
termination of his contract but was evincing

an intention by the Respondent to treat him
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as having repudiated the contract, but after
affording him a chance to explain.

22. The Claimant gave explanations which were
accepted by the Respondent.

23. The question of unfair or unlawful termination

ﬁwqmmﬂﬁmmefore arise. It
hﬂ%as not actualised. It remained in %C@gw of

an inchoate decis!'ons.
i -H-

Breacl‘f of contract '

oF

Service | as IDirector -  Customer
Experience and Information Centre

24. ThMt claimed m,227/- said to
be remuneratit*or’services offered as acting
Director -  Customer Experience and
Informatm‘%!rﬂggnlm August 2018 to July
20109.

25. The Claimant testified that he was verbally
instructed to assume office as Director -
Customer Experience and Information Centre

after a meeting of the Respondent’s University

10|16 Page Nairobi Cause No. E667 of
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Executive Board and Senate on 2 August
2018, awaiting official communication.

26. The Claimant produced a letter dated 29 July
2019 addressed to the Vice-Chancellor
seeking official communication on the
a‘E%QPMtMHR)w§;}a;F from the

?\}ﬂ acting Vice-Chancellor dated 14 Aug@&(%w

{::" appointing him g as Director - Custonier

S

Experie'lnce and Information Centre for a 3-

year tenure starlting from the date of the

letter.
o= - :
27. Tom his| case, laimant also
produced min ‘of consultative meetings

held on 26 April 2018, 9 May 2018, 29 May
2018, sNAMRQRLS june 2015

28. The Respondent contested the validity of the
Claimant’s appointment as Director, Customer
Experience and Information Centre on the
ground that under section 35(1)(a) and 37 of

the Universities Act, the function of employing
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staff was given to the University Council and
the Council did not approve or appoint the
Claimant.

29. The Respondent also relied on sections 11(r)
and 22(4) and (5) of the University of Nairobi

héaﬁehnﬂ LABOUR REMTJ
30’;3\,1:1‘1* is a fact that the acting V|ce gf@o&gllor

© issued Iettert dated 14 August 201?.

- —"
appoinﬂling the Cl%aimant as Director, Customer

Experience and | Iformation Centre.

31. The source of the Vice-Chancellor's mandate
¥ -, :
to “THERERRuch ‘an aMnt was not
disclosed to thﬁu‘kt.

32. There was no indication that the University
Council MM%Ithe appointment. The
appointment letter did not therefore create a

legally binding agreement and the Court so

holds.
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34.

O

35.

36.
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Apart from the appointment letter dated 14
August 2019, the Claimant sought to rely on
several minutes.

The Court cannot give any evidential weight to

the minutes because they are consultative

r%eﬁnmwmamm Wﬁ‘?&i”" in any

?hﬂ case, there is no minute recomm‘gr@g or

appointing the (Claimant as the Direéi?l:,
_ —

Custom'ler Experiénce and Information Centre
apart, from appﬁintment to chair technical
committees.

Thm of the UniMecutive Board
and Senate on ugust 2018 did not resolve
to appoint the Claimant as a Director. The
minutes%ﬂhgar‘e two entities only
approved the establishment of a Customer
Experience Centre.

Further, the Claimant did not show that the

two entities had the mandate to appoint him

as a Director.
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37. The Court finds that the Claimant did not
prove on a balance of probabilities that he
was appointed verbally as a Director -
Customer Experience and Information Centre
in August 2018, or validly through the letter of

,n& ﬁ»’t%ﬂ@%ﬂﬂ”ﬂ RE‘[ATI
38. ?hﬂ The finding herein renders the answé'r{f’@gsue

© 3 as posed by thi Claimant in the negative. '?'
? - —"

I| | j
|
|

Remuneration from August 2019 to
AGUSETDS, |||

39. The Claimant a*pl'eaded to be awarded Kshs
5,396,233/- said to be remuneration for the
contract Ia!‘%lﬁ?%ln August 2019 to the
end of the contract in August 2022.

40. The letter appointing the Claimant as Director
- Customer Experience and Information
Centre did not set out the remuneration or

benefits attached to the office.
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41. The Claimant wrote to the Respondent on 9
July 2020 seeking clarification on the
remuneration and benefits.

42. Under cross-examination, the Claimant stated
that he was on grade 14 and that what he was

sewwmﬂﬂ‘uﬁﬂﬁl"{?ﬂ;}ﬁfosition of

.nﬂ.
ﬂghﬂ Deputy Director and to that of a Dire‘?tﬁbq?
ﬁé. The Respondent:took the position that tgé

i - —"
CIaimarﬁt was not entitled toany remuneration
from /18 Decemler 2020 'ta 30 June 2021

because he was| absent without permission

and%o dqemedm forfeited his
-" _

contract.

44, The Respondent produced in Court a copy of
the coIIeN\%LBQr%!; agreement for 2013
- 2017,

45, Clause 16.1 (a) of the Agreement provided

that salary scales applicable would be those
outlined in the 2010 - 2013 Collective

Bargaining Agreement.
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46. The Claimant did not place before the Court a
copy of the latter Collective Bargaining
Agreement, and the Court is unable to
ascertain  whether his schedule of the

remuneration sought aligned with the 2010 -

2 {:). %ﬁ.AﬂHWBDUR REMTIG
42#.3hﬂ1ﬁAlthough this head of the cIaim%{‘%the

A2 nature of special eamages, if the Claimant hgc.zl

T S —
laid an'levidentia foundation to the head of

the claim, the Cclurt would have invoked the

provisions of section 20 of the Employment
At 2007 his |favouwnot meet the
threshold of prﬁ o

48. Regrettably, the Court is unable to allow the
relief on MLBQ@iLence.
Unlawful deductions

49, The Claimant made a plea for Kshs 147,084/-
he contended was an unlawful deduction.

50. The Respondent explained the deduction as
being in respect of the days the Claimant did
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not work from 18 December 2020 to 31
December 2020.

51. The Claimant did not return to the country
after the lapse of his emergency leave. He
claimed he was working online and produced
aﬁ&efi?aiﬁmtlﬁwfgﬂ.g he was

?hﬂ working. ﬂ‘ﬂﬂ’

ﬁ#‘ | 4?{»
: The Respondenlt‘- accepted the Claimantls

{ - —"
explaneitions for |his absence and reinstated

him to 'his positiI n, and in light of this, the
Court finds that the deduction was unlawful.
Wng of inform

53. The Claimant *n‘bt lay an evidential basis
for this Issue, nor did he seek any relief if the
Court weu‘&’iﬁQQIfavour.

54. The Court is unable to examine this Issue or
grant any relief.

Conclusion and Orders

55. Flowing from the above, the Court finds that

apart from the head of claim for unlawful
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deduction of salary, the Claimant did not
prove his case, rendering the Cause without
merit.

56. The Claimant is awarded Kshs 147,084/-. The
other claims are dismissed.

57. %’fmwlmmi‘ only on one
‘n'&sue and the Court orders each pafﬁbﬂgear

$ own costs.
1-—-#'""""*_'_-'" —

Delivered virtua'llly, dateci and sigried in Nairobi on
this 13*" day of November 2025.

|
wsmphen, w

udge
Appearances .
For Claimant Achola Jaoko &
NAI ROBI Co. Advocates
For Respondent CS Fredrick Collins
Omondi, Director,
Legal & Corporate
Board Services
Court Assistants Wangu
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