REPUBLIC OF KENYA

IN THE EMPLOYMENTﬁD TU&LATIONS COURT
PEAL NO. E329 OF 2024 %
RICHARD 'L: MUSAV{{ﬂ NDUSI.....cocvirnnnnnn e Y e e
i. :

Lk
.

ERIC 4 ¢ ..
RESH DENT 75 -
- h i -
1-‘ ] : o%g) "'*J';" f Hon Nelly W.

APPELLAN

(Bemg an appe
Karuiki sitts# T
delivered on

1. Through the Me )8 . 15t November,

ent of Hon

2024 the Appellant apped¥ .: inst tMg

Nelly W. Karuiki sitting at ""'m.~ ercial Chief

Magistrate’s Court delivered on 25 024 in ELRC

No E1888 of 2021.
".
2. The Appeal was based on the grou S

a) THAT the Learned Magistrate erred i 'a‘r R
I+‘.

consider the Statement of Claim, Y V|dence and

+,_. -.,L ers that:

act by failing to

submissions of the Appellant in support of his Claim and/or the
submissions of the learned counsel for the Appellant by finding in

favour of the Respondent.
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b) THAT the Learned Magistrate erred in law and in fact by finding that

the Claimant had been employed on casual basis.

c) THAT the Lear H' erreJ w agﬁ ﬁndmg that
the Respondéh/ reason to termina om his
emplo

i :
'p
d

trate erred in law and in f8

failing td find
pondent while

) THA e Learne
that |_-4 gdue pr
termin u.;; the

*‘ s S IAf
eII nt _I-OLH-_I..:
g alia thBlte

e) ‘-."— biased against the

s made by the Appellant

Burt that he would

"ll

ii) The RESPON

notice to she gUEe.~ |6 Mo "":.,I allegations against
w ", e - N 5

not give the Claimant a

him.

iii)The Respondent failed W@ ptaye a v air reason for

terminating the Claimant

iv)That further the Respondent e *u -»'1 to the Court

n;Inn-,

that he had not produced any m§ N y disciplinary

i #_.

hearing that was allegedly accor‘dgldn-t ,-" !,,! ant.

v) That the Respondent admitted @ t the Claimant

was not issued with any notice ¢ '.‘" r he paid salary
in lieu of notice prior to his termina '::_.__

o il
vi)The Claimant was dismissed in disregard t3" the provisions of
Sections 41 and 45 of the Employment Act, 2007 which renders

the termination process unfair and thus unlawful.
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3. The Appellant therefore prayed that the judgment of the trial

court be set aS|de and i ace‘}‘ruﬁw the appeal and
grant orde ﬁ{e the
he appellant further sought to b _@h

{1 . ﬂ
It is proposé iL e h &k ur ofders that:
Ff = o X

COSt

2) HA
a) T aside the entire judgment

I _lc vt d oS it 3 RPTLgliiim, Commercial Chief
: 8nd be substituted
Claim dated 4%

t suffered unfair
employment.
ii)  One month's Sgha y ' ieu ol 5.10,000.00
iii) Compensation for H‘.-Wf R
Kshs. 25,384.62 '-

iv)  Public Holidays worked Ks

V) Underpayment (Octolgeh b, e mber 2021)

Kshs.

208,974.75
vi)  Housing Allowance (October"
Kshs.95,013.28

; ptember 2021)

vii) Compensation for wrongful, unfair and unlawful
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dismissal of employment calculated as twelve
months' gross salary being Kshs. 162,874.80 which

is calg Iate] as 12x 3@(;5
viQ ;&i&y for the numbe lhr‘sﬁ since
Q ctober 2017 to September @75
X

P.90x1/2) Kshs.20,359.35.

ix) i'-"f and interest.
=" =

e date of filing the

rt's rate.

;I
S
i

:spondent

k!
i@l among others

that the trial court applied® ' es and erred

in both law and fact in holdifyathht il

M e R
L e - iy
casual labourer and not a regulaf NSRS

vllant was a
According to

counsel the trial court wrongly -Lﬁ,elr{ ] appellant’s
1

Mpesa statements for the months 3 %3..':\% r, 2021, June
I...H‘ -
- gl

2020 and December, 2018 yet the Sl tified that he

-i.-_"
did not have money to pay for the Mpesa s ment for the
entire period worked and that DW1 acknowledged that the

4
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appellant was engaged as a shamba boy for the second time
after the respondent S I.:Oe;‘I USW 2007 and he
further stat yt Il?fb end of
% furthe

bnt did not

mitted that the reefig

.lr... . :

produ b S : ER-Sheet to vouch
L '

i et it : g .2, only three days a

L-’ at section 10(7) of the

lH _‘-
-. “ @- eedings if the
r. ‘

I
LI-Q
©

(L.

employobEfgis ct or written
- - . b ol :

particulars ;E:_F!l_-..__- ) ‘-.-.-'_j'l-‘-- 2 .": proving or

disproving an -,.1 Sprt b1t is on the

employer.

7. Regarding the contention thatsL& Bppl gl os a casual

%
employee, Counsel relied on section '- '-: the Act and

the case of Empire Feeds Ltd v._‘II{ "Lf‘; ELRC 1501

(KLR) and submitted that in r o . ination the

- g

respondent admitted that he wo } e appellant’s

salary at the end of the month but mafhtain@##the appellant

was a casual labourer yet he did not produce any evidence

5
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to show any day the appellant did not report to work. In this

respect counsel reIied he rancis Ndirangu
Wachlra v Jaﬁf& ase of
ater & Sewerage Company Ltd vﬁ_@d
Mw%Ntlru ﬂ)thers [2018]eKLR=_iaa\nsel further
subm i as igotion trial court that
O MO ° ;‘f.':' the month was a
Ak enieng AN i I.
.'

15; and prejudicial to the
l..__ -

Ian n o support the

allegatig erer.

8. On the quegtiaM "1. RO, . ada valid reason

to dismiss the ap hat it was not

disputed that the hrged  from

employment over allegations “gia% the-LJNEEENt adhere to
'l.

respondent’s instructions and aIIow -1..11 ir pots to be

=
=

i;hﬁ' ant informed

instructions and that he never infork l-l 3 pondents that
il

i '

taken out of his premises. Howevg‘lr it

the trial court that he had nevg ed with any

the pots had been taken because the resp At and the pot

maker were business partners and were well known to each

6
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other. For this reason counsel submitted that the respondent

failed to prove that h ns to dismiss the
appellant h M&f IVH
'@ of procedural fairness during the ternQ_@’m‘

bmitted that sectios of the Act

9. On

servi couns

1 e | - r
requir hat je e & AR reason for
’f - r

: J e procedure. In this
of National Bank of
: 10\"‘\

k|

19] eKLR and

- ion that the

respondent ET;T:;__ to the one

contemplated ‘;.‘ ! khe respondent

admitted that he never isSg letter to the

appellant and no disciplinar pnducted as

contemplated under section 41 oﬁ e trial court

""" it h n
.I-‘il- ad bee

: ok before the

therefore erred in finding that.[glI

granted an opportunity to exp i
!|-.
Ty,

‘}

dismissal.

ri‘

10. Regarding the issue whether the app s entitled to

the reliefs sought in the claim, counsel submitted that
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having established that the appellant was a regular
employee and not a ual d the respondent
having fallﬁ LR:E'\% JDUS g the
ap%@serwce he was entitled to the rellefsc:m}_@in

OpMBEN R :Am{":
1 =
L‘L

._ on the other hand
appellant). According“8g

te was right in holding

—"ﬂh hsis. Counsel in

.
,,"t,_ ployment Act

11. !k !
bnitted
WL
that the s]e

this sub

and the ca ady cited by the

L

'shed that the

appellant worked for the res a week and

210 n'qut th

that he was at liberty to take "Thg.®as § from other
. ". . |,..

residents in the compound which WA : ent with full
[ 5

& ;"_.
time employment. Counsel furEhf—:r LR G that the

é\ ather than a

" this respect

monthly payment was done for GY n

confirmation for full time emplo e

counsel also relied on the Nanyuki Wate & Sewerage

Company case above. According to counsel, the appellant

8
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failed to provide evidence that he was in continuous
employment for the relgvant e trial magistrate
therefore C z'( el:mrlg @L‘ ellant

fa employee Counsel citing the cas%k
W||%n

Trevo P ' e & Caroline Elsg-ApaE Sturdy vs.

R], urged this

e findings of a trial

12 rding ‘ ‘-A lju ent had a Va“d

e, counsel

"I-.-

submitted  FEAMYICHINER-) 8 e Iy sund that the

u,

| e satisfied the

respondent had a V

requirements of section 2% nsel further

submitted that evidence esta thal bpellant had
been instructed not to allow the ﬂ-o . ':. be removed
o

Lt}

from the compound yet the appel.l_ﬂnft N wﬁn nauthorized

B &

individuals to enter the compound ,ii SRV he pots. The

Jelduals to load
=,

0)

appellant was observed assisting

the pots onto a lorry. These actions, 8| submitted,

constituted willful disobedience which warranted summary
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dismissal. In this respect counsel relied on the case of CMC
Aviation Ltd vs. Ma 2015]KECA 775
(KLR). Co erni &j;é':rcretg ndent

falr procedure while terminating the t%@

bmitted that the bndent was

foll

servi
S accorded an
ply stated that “the

failed to address why

‘ : 3 T jons.
13. On the:Shudny ..-" to the reliefs

sought in tifeCcNIEEN: Hor.5 d t learned trial
. S,

Magistrate corr - W % T

lant was not
.I

entitled to the claims soughgk.i i claim.

14. It is now settled law that the duty b peIIate court

is to re-evaluate the evidence in the 3% court both on
points of law and facts and come up witii 1t @ findings and

conclusions as was held in Abok James Odera t/a A.J] Odera
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& Associates v John Patrick Machira t/a Machira & Co.

’F of our
Y,

a first appellate cou
e-assess and reanalyze the extra S O
and then determlne whether the condclfisipns

d or n nd

Advocates [2013] eKLR

“This
prl

15. Phad the benefit

M0 the demeanour of

e subject of the present

-

Ll 2N appeal to it

from a -,;'\? yay of retrial.
5 A
However Te crt must guard
. ] ""L.
against acting whintsigeig-"affd TONEEEEESIAE. view of the

br in the first

instance with the finding of the trgI®durts cision of the

trial court need not be perfect but pre =. B line with the

"'-"'l-.

k| -I

‘"ﬂ. he evidence

sl
1
presented before it, this court will ndk jojeehe ply because

operative law and a reasonable de_glld'

as an appellate court it is clothed -'E."'n

- to revaluate
‘.

the evidence and come up with its own fingang el
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Judgment Appeal E186 of 2024



16. The Court has reviewed and considered the judgment
of the trial court vis-a-vis sented before the
trial court. T J &;ﬁ\‘ jﬁ& at the

%@It was dismissed for lack of merit. @_&}

|
the appellant was_a=(lfal employee

Claim

particulerly found

and that

Fable reason for

md in so doing, the

The trial court further

r-""i'qh AT 2 CO-TRe reliefs sought
N \
| . i I.:"--"I|

17. From the ExN LI S WO Tl erges that the

respondent sent the “rpge R 0r December,

2018, June, 2020 and Sepe ) respondent

than daily

reasoned such payment as cORZEnientd

payments intended for casual & urther the

By TN,
el

pﬂ bngaged as a

respondent acknowledged that the ap_‘|cl>é'l 3

%
shamba boy for the second time aft &H. dent’s father

.I:'I-

o

died in July, 2007.

18. Section 2 of the Employment Act defineS a &

B¥Ual employee

as follows:
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Judgment Appeal E186 of 2024



"casual employee" means a person the terms of whose engagement
provide for his payment at the end of each day and who is not

engaged for a longer period than tw hours at a time..
19. It was not teﬁa t eI rd for the
responde@ te sometime and that the reld® shﬁ?

conce by the r, dent to have continugiliinen h

the offMynt aft - died. The
= !
iy = .

CircmastdniCe ( £ 1 A g nired the appellant

Bre court apart from the

gant was a casual

-l.‘_..'I
.ﬂ#ﬁ 0 rowdes that:

Sk S "-' duce a written
i subsection (1), the
'u__r of employment
“w ‘

“If in any leg
contract or t ;:":"

ﬁ
burden of proving ,. of
stipulated in the cont ey

no evidence

This section coupled with the Tact

placed before the trial court to show A ellant was a
R

casual employee and considering i.'ﬁjl':"l'}ih bllant had a
P T vl
by

o

the respondent monthly in circu 4G ,ﬁ Hescribed as
B

L]
LT bt
"

at

"5

longer relationship with the responde "‘t p used to pay

“convenient”, removed the appellan ambit of a

o

casual employee within the meaning of section 2 of the Act.

Further, section 37(1) of the Act provides:

13
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“Notwithstanding any provisions of this Act, where a casual employee—

(a) works for a period or a S worklng days which
amount in th ga to th U less than one
month; or i [

ted

(b) per

which cannot reasonably be e
d W|th|n a period, or a number of wo
gregate to the equivalent g sfFFee mo or
of service of the ca oyee shall be
Where wages are=Folg ly and section

#

rial court to reach

anclusry fcasual employee.
T A} d
,d!i‘*
20. Reg‘:F werdlojeteh w ppeIIant was

terminated fo _,_,’_ xDe o"ﬂ-.- D carry away

:""-l;‘ ary to express
instruction never to aIIow : ..'. to enter
the respondent’'s premises. No™ewigd B cVver tabled
before the court to vouch for the cIaL W\ R o pellant was

so instructed. However taking into accoy ial nature of

the appellant’s work which was to talge gotch over the

C ation not to

appellant’'s premises, he was underfi

i
51
N

allow any unauthorised access or remoVve aiiEhing from the

respondent’s premises. He conceded that some people came to

14
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collect the pots from the respondent’s premises but he did not

contact the respondent to g@nfirm e authorised to do

so. He smply@ L gu to the

%@d were his business partners hence auﬁ)@
|

y the p
11 B

reason fqrgeecipligi

respo

ﬂhis was wrong
; e o 0y co" Tk IEESsal may in the
= r 3 {.

_..|I"

carry a uted a valid

[
a

rote to the offence

o decide at this point.
Bl respondent did
_# subJected the
= s s rhaps because
% gployee whose
| ement of the
law that even where an emplo reasons for
terminating an employee, he ought &0 '-:1
18,

some measure of procedural falrnegzl. - Iated under

h employee

section 41. The procedure need not 19 espects to a

formal process but it ought to be .'~ ¥ ated that the

-

employee was heard or accorded an op ¥y to be heard

before termination or dismissal from service. In this regard this

15
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Court finds and holds that the appellant was unfairly

terminated through an unfﬁojm
22. In conclus n iS Tf
|a court erred in finding that the appe%

e; that ﬁndln e set aside

B® ment Act became a

e appellant by

B !| S terminating the
L-'“"'\-:t-. oh an unfair

proce oWy ia ourt that the

termination =i} SO both reason
and process is thereftge Lols; tent.
iii. The respondent never ade{Iieq an nce that the

appellant was registered W|’th her pension

scheme.
23. Other heads of claims not award d disallowed

.:'!.

as there was no evidence adduced“§% trial court in

support thereof.
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24. In view of the above findings and considering that

the appellant was an unskilled employee and could

.« A1 . 1IN

obtain any other unskilled work elsewhere and taking

e\ W Lo ~ i Ty
into account the fact that the respondent had
b, ™ N T O
reasonable groupds for termini:_i‘gg the appellant’'s

- N | [

service save for the process and the fact that he has

e 17 ASL0E AR

had a long relationship with the respondent, the Court

FIN P T

will award him as follows:

e /ITINE .
Two months’ salary as compensation for
_LI_".Il-I Pk Sy

unfair termination at the rate of Kshs. 13,572.92

AP SR, R

which works out to Kshs. 27,145.84 ( Wages

- .l_":
Order 2021).& t‘

ii) One months’ salary in lieu of notice Kshs.

aid ""l.-_
13,572.92.

ilii) Underpayments for the period worked- Kshs.

208,974.75 (Operative Wage Orders for the

|."'-I I
period worked) M

iv) House allowance Kshs. 95,013.28

V) Service Pay Kshs. 20,3 ﬁ

Total 365,066.14
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25. The appeal being partially successful, each party

shall bear their own costs. "}' U
= il
26. It is so ordered. ﬁ.l—"' S E 1’

o\ W la oy,

Dated at Nairobi this 24 day of October, 2025

Delivered virtually this 24 day of October, 2025

Abuodha Nelson Jorum
N g v
‘ sion Division

18
Judgment Appeal E186 of 2024



	It is proposed that to ask this honourable court for orders that:

