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INTRODUCTION.
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1. The Plaintiff commenced the present proceedings vide the
Plaint dated 3™ February, 2016 which Plaint was amended on

21 February, 2018.

2. The Plaintiff avers that his deceased father on u
Gachunu was the registered owner of parceal No.
Kiambogo/Kiambogo Block 2/485
that his deceased father passed away on 3@ March, 2005.

3. The Plaintiff also aver Nssion proceedings in

respect to his late fath te'Were concluded in the year
a

2012 and that t te s distributed as set out in the

rectificationtof Cefti e of Confirmation of Grant dated 17t

further avers that the suit parcel is now

registered in his name.

5. Itis his averment that his family has been cultivating the suit

parcel until February, 2015 when the 1%, 2" and 3™
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Defendants invaded the suit parcel and began constructing
semi-permanent structures on the land while alleging that
they were members of the 7" Defendant who had allegedly
purchased the land from undisclosed individuals jn the year

2010.

6. It is also his averment that the 7% t allegedly

purchased the suit parcel vide the : dated 23"

December, 2010 for purposes of settling | bers

7. It is further his avermen t the 1% 2"! and 3™ Defendants
assertions that t femldantacquired the suit property
in the year ich after the death of the original
owner apd Befor usion of the succession proceedings,
sho orted acquisition of the suit parcel is

) pt and illegal.

8. The Plaintiff avers that his family has never entered into any

agreement for sale of the suit parcel.

9. The Plaintiff prays for judgement against the Defendants for;
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a. A declaration that the Plaintiff is the true
and lawful owner of the parcel of land
known as LR No. Kiambogo/Kiambogo
Block 2/485 (Mwariki).

b.A declaration that the title document_to
the suit land purported to be held t
Defendants is illegal, null and voi

c. An order for cancellation/re

Trust on 10*" March, 2

Kiambogo/Kiambog Blo
(Mwariki).

d. Eviction ordersydi hat the 1%, 2"
and 3™ d their families do
vacat o hat parcel of land known
as, LR N bogo /Kiambogo Block

aplki) within 30 days from the
dgement.

anent injunction restraining the
and 3™ Defendants and their

ilies by themselves or any of their

nd

agents, employees, nominees and/or
servants from interfering with the
Plaintiffs’ use and possession of all that
parcel of Iland known as LR No.
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Kiambogo/Kiambogo Block 2/485
(Mwariki).
f. A permanent injunction restraining the 7

Defendant, its trustees and members by

themselves or any of their agents,
employees, nominees and/or serdan
from interfering with the Plain ’&
and possession of all that parce nd
known as LR No. Kiambo q o
Block 2/485 (Mwariki).

g. General damages for tres S.

h. Compensation for s of u since 1*
April, 2011.

i. Interest on (f) and e.

j b

orne by the 1° -

j. Cost of thi i
3 a% dants.
5 Defendants filed their Statement of

"¢ June, 2016 which was amended on 23"

8. They deny the averments in the Plaint and state
that as per the records at the Nakuru Lands Registry,
Kamau Gachunu - deceased is the registered owner of land

parcel No. Kiambogo/Kiambogo Block 2/485 (Mwariki).
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They then pray that the Plaintiff's suit be dismissed with

costs.

11. The 1%, 2" and 3™ Defendants filed their Statement of
Defence dated 4™ May, 2016. It was amendeg, on\ 6" May,

2016 and Further Amended on 9™ March, s‘Q

12. They deny the averments in the Amendeg nt and state

that they are members of the 7" De . They also state

that vide the agreemen ecember, 2010, the 7%

te
d

Defendant purchased
Block 2/485
members. b

teSthat the Plaintiff’s suit does not disclose any

0. Kiambogo/Kiambogo

r purposes of settling its

13.
ion against them and they pray that it be struck

out w costs to them.
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14. The 1%, 2", 3 and 7™ Defendants filed a Notice of Indemnity
to Co-Defendants dated 13™ November, 2018 where they
seek the following orders;

a. Monetary compensation in the sum
of Kshs. 2,585,000/= being t
purchase price paid for the suit |

b. General damages.
c. Costs of this suit.

15. The 7™ Defendant filed its Statem@&nt of Defence dated 22"

March, 2018 where it denies'the averm s in the Plaint and

seeks that the Plaint ge % costs.
Plaintiff’s x
16. Philip Gac u testified as PW1.

ence that he filed the present suit as the

N ator of the estate of his late father one Kamau

Gachunu.
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18. It was also his evidence that his late father died in the year
2005 and that the present suit relates to a parcel of land in

Kiambogo and that the said parcel of land belonged to his
deceased father. He produced a copy of the title deed of the
suit parcel as Exhibit P1. \

19. It was further his evidence that succ ldone with
respect to the estate of his dec@ased Tather and the suit
parcel
transferred to his name. Na copy of a Certificate

%

of Official Search that, s at the suit property is
It

marked as Exhibit P2.

registered in

20. e had in his possession Letters of

ith respect to the estate of his late father.

re marked and produced as Exhibit P3.

21. He also produced a copy of his deceased sister's death

certificate. It was marked and produced as Exhibit P4.
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22.

23.

24.

25.

26.

It was his evidence that he had the Certificate of
Confirmation of Grant which had the suit parcel listed among

the properties of the deceased.

It was also his evidence that the persons in OCN the
suit parcel are the Defendants in the prese an ded
that they took possession of the suit ear 2015.
He explained that he commenced the preSegn oceedings in
the year 2016.

He testified that the De
was sold to the He e

the suit par@ e nts.

\' idence that when his deceased father

) ed to do farming on the suit parcel and that

s\death, they continued farming it.

tated that the suit parcel

e did not know who sold

He stated that he is seeking eviction orders against the

Defendants.
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27. it was his testimony that they have suffered loss and

damage of kshs. 300,000/= per year.

28. He explained that the suit parcel measures eleven acres and

bags of maize per acre and sell a b

kshs. 1800 to 2000.

29. It was his evidence that would rvest about five to six

bags of beans and sell"a, bag of beans at Kshs. 5,000/= and

that he wants,t en ts to compensate him for that
loss.

30. /PN e\ he had filed a witness statement dated 15™
\& 2018 and prayed that the Court adopts the said

statement as part of his evidence in chief, which prayer the

Court acceded to.
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31. PW1 referred to his list of documents dated 15% October,

2018 and produced the remaining documents as follows;

1.A copy of authority to act signed
by the Plaintiff’s siblings as Exhibit

Peé6.

2.A copy of a Letter fro (o
Kaptembwo Locatio 3
January, 2012 as Exh

3.A copy of make

of Letters j tion dated
Exhibit P8.

development of the
erty as Exhibit P9.

of an undated Iletter

reatening the Plaintiff as Exhibit
10.

.A copy of the Occurrence Book
Report made on 11 April, 2011 as
Exhibit P11.

7. Bundle of photographs showing a

warning and caution sign
alongside illegal developments and
beacons as Exhibit P12,
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32.

33.

34.

8. A copy of a letter dated 31°* March,
2016 written by the Senior Chief -
Mitimingi Location as Exhibit P13.

In his witness statement he states that he filed Nakuru High
Court Succession Cause No. 17 of 2012; In r of the
estate of the late Kamau Gachunu succession
proceedings were concluded in th he estate
distributed as per the Rectifi

Confirmation of Grant dated W/ Septe r, 2015.

es that they were cultivating the suit parcel

abruary, 2015 when the 1%, 2" and 3" Defendants

invaded the land and begun putting up semi permanents

structures.
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35.

36.

37.

38.

39.

He states that they alleged that they were members of the

7" Defendant who had allegedly purchased the suit parcel.

He also states that the alleged acquisition Ry the 7%

Defendant was fraudulent as his father as the

-

He further states that no one had the y to sell the

registered owner of the suit parcel was dec

property as he is the sole inistra the estate of the

deceased. V
He states t %eral visits to the OCS-Mutaita

Police Statian w he nearest police station and the 4™

Def r he refused to act and evict the 1%, 2™

ts from the suit parcel.

He also states that the 4% Defendant’s inaction allowed the
15t 2" and 3™ Defendants to threaten the Plaintiff, cultivate

the suit parcel and construct mud shanties on the land.
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40. He further states that the actions of the Defendants have
denied him the use and occupation of the suit parcel and
they should therefore pay him damages of Kshs. 800,000/=

per year since 1° April, 2011.

41. Upon cross examination by Counsel for the , 3" apd 7

Defendants, he reiterated that the DA | of land

measures 11 acres. <

42. He confirmed that as heWseanch certificate, the suit

parcel measures 4,71 t :

43. He admitted_tha W discrepancy between the size
of the syit parce a and in hectares. He stated that he
WO f that the suit parcel measures 4.71 Ha.

at it was not true that he did not know the size

of the suit parcel and reiterated that it was 4.71 Ha.

45. He confirmed that he had suffered loss because he was not

able to grow maize and beans on the land.
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46.

47.

48.

49.

51.

He also confirmed that he showed how he arrived at the

figures sought.

He admitted that he did not any receipts or a ence to

support his claim for the loss of kshs. 300,0

He also admitted that he has beengiving riki since the
year 1976. He stated that4p the y 10 and 2015 he

was still living on the sui el

He further admit t in the year 2010 and 2015 the

suit parcel was vaGantand there was no building on it.

g o' at he was suing on his own behalf and on

PW1 was referred to page 36 of his trial bundle (the

Certificate of Confirmation of Grant) and he stated that it
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had the name of five people and the suit parcel was included

on it.

52. He confirmed that his name was last on the said list and that

X

he has been given three acres of land.

53. He admitted that in the Plaint he did t the suit

parcel is to be subdivided. Insteady\he at he wanted

the Defendants to be evict
54. He also admitted yambura who is on the list on

the Certifica of Grant is deceased.

55. xhibit P4 (Lilian Nyambura’s Death

e confirmed that it stated that she died on

er, 2014 which was before he filed the present

56. He admitted that he did not disclose her death in his

documents, Statement of Claim or his witness statement.
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57.

58.

59.

60.

He confirmed that at the time he was doing the succession
proceedings before the family Court, his late sister Lilian

was alive. He also confirmed that at the time the,Certificate

of Confirmation of Grant was being issued, on 17%
September, 2015, the said Lilian was sti . Heylater
clarified that she died on 8" Decembe

He acknowledged that he was not a at he needed to
file succession proceed w respect to the estate of
Lilian.

He admi te% id not inform his advocates on record
tha% ased. He also admitted that he did not

death certificate of his late father Kamau Gachunu.

PW1 was referred to the green card appearing at page 10 of

the 1%, 2" 3 gand 7™ Defendants trial bundle and confirmed
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that entry No. 4 stated that he was the registered owner of

the suit parcel.

61. He confirmed that the entry was made on 17" January, 2014.

He also confirmed that he was issued with th t in the

year 2015 and in the year 2014 he did not h

62. He clarified that the only document he s a rectified

grant that was dated 17 Sdptember

63. He confirmed that his as on the green card because

or is deceased father’s estate and

ently subdivide the land and gave

64. med that he distributed the said parcel of land but
admitted that he did not have any documents from the

Lands Office.
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65.

66.

67.

68.

69.

He also confirmed that he had in his possession a copy of his
late father’s death certificate and stated that he forgot to

include it in his trial bundle.

He then stated that it was not true t family

representative sold the suit parcel.

Upon further cross examination b ou@e 4* 5% and

6" Defendants, PW1 confirfped that t parcel belonged

to his deceased father. Y
He also confj % the title to the said property.
h

He further cenfir e went to the Lands Office and an

entr e green card.

or confirmed that he did not get any document apart
from the search that shows that the suit parcel is registered

in his name.
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70. He stated that the only issue he had with the Land Registrar
was that they frustrated him when he tried to get the
certificate of official search. He also stated that at the time
he was giving evidence, he did not have a claim against
them.

71. He admitted that the Officer Com ice Station

refused to evict the Defendants and ad at he did not

have an order from the Coufi for thei on.

72. He further admitted tRat entry on the green card is
based on the \1 P edings.

, PW1 stated that in his supplementary

included the green card which green card has

his capacity as the administrator of the estate of his

deceased father.
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74. He also stated that the cause title of the present
proceedings shows that he is suing as a beneficiary and

administrator of the estate of Kamau Gachunu.

75. He further stated that Lilian Nyambura w of the

beneficiaries of the estate of his deceased and ded
that when they commenced successic edings, Lilian
Nyambura was alive. <

76. He also stated that d irppation of grant, Lilian

peared before the judge

Nyambura was alive and
during prc@la to distribution of his father’s

estate.

w

was not disclosed.

77. a family representative sold the suit parcel

d"that the name of the said family representative

78. He stated that he had in his possession a document that

showed that his father died on 30™ March, 2005. The said
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document is at page 28 of his trial bundle i.e. Grant of

Letters of Administration.

79. He also stated that it was not possible for his late father to
sell the suit parcel in the year 2010 and yet already

dead.

80. The Plaintiff then closed his case. ‘ Q

THE 4™, 5™ AND 6™

NTS EVIDENCE.

81. Liyai Collins A\ s DW1.
82. ' \ If as Advocate of the High Court of
nd Registrar based at the Nakuru Land

afd added that he had been a Land Registrar for

83. It was his evidence that he had in his possession a certified

copy
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of the register for land parcel No. Kiambogo/Kiambogo
Block 2 (Mwariki) 485 and an excerpt of the member’s

register of the entire block.

84. It was also his evidence that he had a copy of en card

and stated that the green card showed th regisger in

c ber, 1988
Has

85. It was further his evid t er the proprietorship
S

respect of the suit parcel was opened

and that the suit parcel measures 4.71

section, the sui a I

government \
h

86. He

itially registered to the

second entry is dated 13™ February,

e

ws that the suit land was registered in the
amau Gachunu of ID No. 3639367/66 postal

address 1034 Nakuru.

87. He also testified that the third entry shows that the title

deed
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was issued and next to it is marked ‘deceased’.

88. He further testified that entry No. 4 is dated 1Z™ January,

2014 and shows that the suit parcel was re
name of Philip Kamau Gachunu pursua
cause No. 17 of 2012 after consideratic lication in

form RL 19.

89. It was his evidence th eant that Philip Kamau

Gachunu was registe inistrator of the estate of

the deceased.

90. It I ence that entry No. 5 is made and

expunged. The said entry is made in error.

t the title was surrendered.

91. It was further his evidence that from the green card
produced in Court, the last entry was made on 17™ January,

2014 when Philip Kamau Gachunu was registered as the
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owner of the suit parcel vide succession cause No. 17/2012
after considering the application in form RL 19.
92. He testified that this was the exact representation of the

register. He produced a copy of the green card as, Exhibit D

(4,5,6) 1.

93. He also testified that he had a copy o Register.

Member No. 484 is Kamau Gachunu | »3936/66 and

he was allocated land parc 0. 485.

94. He further testified t s the member who was
registered a r ofthe suit parcel under Entry No. 2
on the green car

95, ce that the Land Registrar had done all that

agded to be done and that they were waiting for Philip
Gachunu to take the instrument for registration of the

Certificate of Confirmation.
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96. Upon cross examination by counsel for the Plaintiff, he

confirmed that his evidence was that the suit property is

registered in the name of Philip Gachunu as an

administrator.

97. He also confirmed that he did not evidence to

show that the title was ever givenito an
98. Upon cross examination@y.cousel for the 1%, 2", 3@ and 7%
Defendants, he admitied e gave the green card

appearing at pa 0 | bundle for filing in Court.

99. He \ at it was certified as a true copy of the
g th Awgust, 2014.

100.He er confirmed that it was certified by Mr. Sunguti
who was then serving in the Nakuru Land Registry and

admitted that he was familiar with Mr. Sunguti’s signature.
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101.DW1 was stood down and later recalled on 29" June, 2022.
He reiterated his earlier evidence on the entries on the
green card and produced another copy as Exhibit D (4,5,6)
2.

102.DW1 also reiterated his evidence with rea

h

he ragister

of members and testified that the vas on the

fourth column. He produced a copyiof t er as Exhibit

D (4,5,6) 3.

103.Upon further cro n Counsel for the Plaintiff,

he confirme ce between Exhibit D (4,5,6)
)2 was that Entry No. 4 was in
and not on Exhibit D (4,5,6)1.

104. ed that all the four entries as they appear on Exhibit

D (4,5,6) 2 are correct and confirmed that there was no

other entry.
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105.Upon cross examination by counsel for the 1%, 2", 39 and 7"
Defendants, he confirmed that their list of documents stated

at No. 3 ‘any other relevant documents’.

106.He also confirmed that he did not have an ents in
Court and what he produced in Court was t rect fecord
of the green card. Q

107.He further confirmed that ibit D ) 2 was certified

on 2" February, 2022 a being aware of any other

versions of the green c
108.He was refa@kred ibit D (4,5,6) 1 and confirmed that
the o) osed at No. 3 and that it was different

4,5,6) 2.

109.When he was referred to a copy of a certified copy of the
green card appearing at page 10 of the 1%, 2", 3™ and 7™

Defendants bundle of documents filed on 25" January, 2022,
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he stated that he was not able to confirm if the said

document came from their registry.

110.He admitted that it was certified and it had seal. He

that he could recognize the signature a @
person from their office but could not

was. he confirmed that it was certified on iﬁ. gust, 2014.

111.He also admitted that t W n three versions of the
green card. The Lcopy gréen card at page 10 was
marked as \ , .

112.Upoq ificat the Court, he stated that the difference

confirmed

gingyto a

ignature it

D (4,5,6) 1 and 2 is the entries. Exhibit D

2 introduced entry No. 4.

113.He also stated that Exhibit D (4,5,6) 1 and 2 are certified

and dated. Exhibit D (4,5,6) 1 was certified on 15™ April,

ELC CASE NO. 28 OF 2016 [NAKURU] Page 29 of 138



2016 while Exhibit D (4,5,6) 2 was certified on 2"

February, 2022.

114.He further stated that the difference between [Exhibit D

(4,5,6) 1, 2 and the green card appearing e 10, is
that the green card appearing at page 10 w

August, 2014.

115.He confirmed that Exhibi (4,5, as three entries
1

while the green card at s four entries.

116.He also confi %s 1 to 3 were the same on all
n \

the three gree

117 med that the entries on Exhibit D (4,5,6) 2

green card at page 10 are the same.

118.He admitted that the three documents had been certified by
three different land registrars who are officers of the

government.
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119.He stated that the three land registrars have a responsibility
to give accurate and consistent information as contained in

the Land Records.

120. He reiterated that Exhibit D (4,5,6) 1 closes entry@iNo. 3

and it was certified on 15" April, 2016.

121.He also reiterated that Exhibit D ( 6 was certified on

2" February, 2022 while ID1, 2, 3, 7)1 was certified on

7™ August, 2014. %
122.He stated ha\ ee documents were satisfactory

t t
despi istency.

123. r clarification by the Court, he reiterated that
D (4,5,6) 1 has three entries while the other two
have four entries. The fourth entry is that an administrator

was registered as the owner.
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124.He also stated that the three green cards are not

inconsistent but they are different.

125. He further stated that as at 15" April, 2016, therewere three
entries.
126.He acknowledged that the year 2014 come e thgyyear

2016 and therefore, the green

certification ought

to have had entries mad heWeaw2014.

127.He admitted _tha %‘ard that was certified in 2016
S.

has less enftie

128 at the said green card was not inconsistent

Ifferent.

129.He confirmed that the said green card ought to have the
additional entries contained in the green card that was

certified in 2014.
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130.

131.

132.

133.

134.

He stated that he could only take full responsibility for

Exhibit D (4,5,6) 2 and not the other two.

He confirmed that he had the current green c h him in
Court and stated that all the three greenQav be

consistent.

He also confirmed that in MFID |1, 2, , there is a
difference between the numbering Ifg column and the
fourth column. v

He stated t

co n No. 2, the name Boniface
t

Chege d and there is no authentication on

gid
the

% stated that the plot number is not cancelled and

instead it is highlighted. He added that he did not know who

highlighted it.
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135. He further stated that the Post Office Box Number appearing
on MFID (1, 2, 3, 7)1 is 304 Nakuru while on Exhibit D
(4,5,6) 2 the Post Office Box Number appearing is 10034

Nakuru. He added that the addresses were different.

136.He confirmed that the there are two registe respect to

the said block. The original one was

Lands

Office while the one he N Court was a certified

copy. %

137.He ad 'tt®one he produced in Court was an
\ bers register.

138.

itted that he did not carry the original document
to Court because other members of the public were using
the said document to process titles. He added that this also

applied to the green card.
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139.He stated that it was not true that the list was fake. This is
because they were the custodians of the said document and

what he produced in Court was a certified copy.

140.He admitted that the said list did not showgth& scheme
and/or block to which it belonged. Q
141.He also admitted that it did not avegature of the
office bearers of the organim&
%
e

142.He stated that the was submitted by the

company ownin&
143.He \ re was no evidence of the owner of the
the extract of members list.

144.He rmed that they were the custodians of records that

Land Registrar.

relate to land and stated that a parcel of land could not have

more than one title deed.
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145.He stated that he was not aware that there were two title

deeds with respect to the suit parcel.

146.He stated that according to him, the only person jssued with

the title deed is Kamau Gachunu.

147.He confirmed that as per Exhibit D (

was registered in the name

RL 19 and as an adminis

148.He was referred tg a ¢ title deed appearing at page

73 of the 1%t efendants trial bundle and he

confirm ated 10" March, 2011 and it had a

Sig

149. % ted that the signature looked familiar but he did not

know whose signature it was.

150.When he was referred to a certificate of official search

appearing at page 65 of the 1%, 2", 3™ and 7™ Defendants
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trial bundle, he confirmed that it was dated 10" March, 2011
and it stated that the registered owner of the land was the

7t Defendant.

151.He confirmed the Certificate of Official Sear signed
t

and the signature was the same as the sign on title

deed. He reiterated that the signature 'I| to him.
152.He admitted that he had ju eca& that there was a
different name on the Va ed that it was not a

satisfactory state of a

iS.
153.He confirmed,th wa t aware that the present suit
related to two tit

154 t he did not speak to his colleagues and/or

assors about the differences in the documents.

155.He confirmed that he was in Court as a representative of the

government of Kenya in so far as land records were

ELC CASE NO. 28 OF 2016 [NAKURU] Page 37 of 138



concerned and admitted that the state of affairs of the said

suit caused him to worry.

156.Upon re-examination DW1 was referred to Exhibit D

(4,5,6) 2 and he reiterated that it had four s and it

was certified on 2" February, 2022.

157.He stated that the entries on ID ( , 7)1 were

similar to the entries on Exhibit D ) 2 save for the

date of certification.

158.He also stated t the
the name ofithe 7 e

159. tad that the copy of title issued in the name of

no indication of registration in

ant.

Def@ndant was issued in the year 2011.

160.He stated that the last entry as per their records is with

respect to the registration of Philip Kamau through

succession vide LR 19 in 2014.
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161.The 4", 5™ and 6™ Defendants case was then closed.

THE 157, 2"°, 3R® AND 7™ DEFENDANTS EVIDENCE.

162.Alice Wanjiru testified as DW1. She state he had

filed a Statement of Defence and a witnes me She

also stated that the witness statement Slated to her

and she signed it. She prayed thatithe
statement as part of her evidence-in- which prayer the

Court acceded to.

163.It was her evidepce that he¥present suit there was a
Plaintiff and seven,Deafen s and that the government was
to be bl ort ute in this matter.

164 atement, she states that she is a member of
& efendant who purchased the suit parcel in the year

2010.
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165.She also states that the officials of the 7" Defendant sub-
divided the land between its members and they took

possession and begun cultivation.

166.She further states that she does not live on th but she
cultivates it. Q

167.She states that the Plaintiff invaded th arcel in the
year 2015 and begun claimiing own i while destroying
her crops.

168.5She also statesha er was reported to the police
who investigated nd that the 7™ Defendant has a

genui \
% Lands Office.

169.She further states that it is not true that she threatened the
Plaintiff and his family as they have never lived on the suit

parcel.

ELC CASE NO. 28 OF 2016 [NAKURU] Page 40 of 138



170.Upon cross examination by Counsel for the Plaintiff, she

confirmed that she was a member of the 7t Defendant.

171.She also confirmed that they had a document istration

of the trust together with a member’s re isQ
172.She further confirmed that her name VQ
admitted that she did not kdgw the n :

173.She admitted that at e the purchase of the suit
parcel in th \1 ,%she was a director of the 7%

register but

Defendant.

174 that she only saw the title deed and admitted

that she did not know who sold the suit parcel to them.
175.5She also confirmed that she contributed Kshs. 18,000/=
towards the purchase of the suit parcel and her portion of

land measures 50 by 50.
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176.She further confirmed that she paid the said sum of money

to one of the officials of the 7" Defendant one Feliciter

Mungai.

177.She stated that she had a share certific m A
Defendant and that the 7" Defenda | d the suit
parcel amongst its members.

178.She confirmed that she S er portion of the suit

parcel and added, that

the year 20 nShe s were uprooted and beacons
removed bytunk n sons.

referred to her witness statement and she

eN€ultivated the said portion until

179

that she only met Philip at the police station after

they made a

complaint against him.
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180.5She stated that they were referred to the Criminal
Investigation Department where they were advised that their

dispute related to land and told to go to Court.

181.She confirmed that the Plaintiff alleged t ey had
trespassed and/or encroached onto the sui | and, that
he seeks an order of eviction. Q

182.She also confirmed that the, Defen ase on the other

hand was that they pur d“the suit parcel and followed

the correct proce%
183.She furt er%\\ t the Defendants have not filed any
i t

suit intiff and neither have they filed a

184.She admitted that the beacons were removed but they are

still farming the land.
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185.Upon cross examination by Counsel for the 4%, 5" and 6™

Defendants, she stated that she blamed the government.

186.She stated that she blamed the government begause they
el.

followed all the processes in purchasing the su

u rchased

the land and admitted that she saw the Cestifi€ate of Official

Search which showed thag the o as one Kamau

Gachuno and after th rchasegd, the said land, it was

registered in the pame of t th Defendant.

188.Upon rezexamin nyyshe stated that she does not know
ho‘%\

189. 0 stated that the people who read the search to her,

told her that the registered owner of the land was one

187.She also stated that they did a search

Kamau Gachunu.
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190.

191.

192.

193.

194.

She further stated that she filed a Statement of Defence in
the present matter which disclosed her status and

membership.

She stated that she has a share certificate whigh issevidence

of her membership of the 7" Defendant a

Certificate is at page 80 of her trial bu m‘

She reiterated that aftergthe de ction of crops and

removal of beacons, she tin@ed tq cultivate her portion of

the suit parcel. That was fr ear 2010 to date.
She stated that t ever seen anyone else on the suit
parc h e was no order of the Court for their

aranja testified as DW2. She introduced herself as
the 2" Defendant in the present suit. She stated that she

filed her witness statement dated 5™ November, 2018 and
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prayed that the Court adopts the said statement as part of

her evidence in
Chief, which prayer the Court acceded to.

195.She stated that she was aware of the Pla claimp, and

stated that she denied his allegations. Q

196.She testified that she was4@ memb he 7" Defendant
even though the share ific t is in her possession

has the name of her so

197.She furt er%\t a copy of the said Share Certificate

is a r trial bundle and added that she is the
ivating the suit parcel.

198.In her witness statement, she states that she is a member of

the 7™ Defendant who purchased the suit parcel in the year

2010.
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199.She also states that she was shown a copy of the 7%
Defendant’s title deed and was among the members of the

7" Defendant who were resettled on the suit parcel.

200.She further states that she does not live on th and she

instead cultivates it and adds that she doe isit the suit

parcel often. Q

201.She states that at some pa@int some terfered with the
crops she had planted sh@yreported the issue to the
Criminal Investig meht and they verified their

occupation rcel by stating that the 7%

Defendant’sititle 4

202 hat she has never met the Plaintiff and that

S\speacefully cultivated the suit parcel since the year

2011 to date.

203.5She further states that no one has ever showed up on the

suit parcel claiming ownership.
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204.Upon cross examination by Counsel for the Plaintiff she

confirmed that her son does not live on the suit parcel.

205.She reiterated that she was a member of the 7" .Defendant
and confirmed that she was not involved in t hase of
the suit parcel. Q

206.She also confirmed that the suit parcel chased from
one Kamau Gachunu inqthe yea O before it was
registered in the name o 7" WRefendant.

207.She admttet\% never met the said Kamau

Gachunu.

208 even if the said Kamau Gachunu was

2010, the title documents were in his name and

they were used to sell his land.

209.She admitted that she did not how the transfer was effected

if it was true that Kamau Gachunu was deceased.

ELC CASE NO. 28 OF 2016 [NAKURU] Page 48 of 138



210.She stated that their leaders, Jacinter and Paul Muthama
should be able to explain what happened.
211.She confirmed that she went to the Criminal Investigations

Department because her crops were destroyed and

reiterated that they were advised to go to Q

212.She stated that the said Kamau Ga Iso went to

Court.

213.Upon re-examination, that she did not know

Kamau Gach r did she know that he was

deceased.

214. statedh that when the leaders of the 7" Defendant
he suit parcel, they showed them the title deed
were satisfied that the 7" Defendant was the

registered owner of the suit parcel.
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215.5She also reiterated that before they purchased the suit
parcel, they conducted a search which confirmed that the
land was registered in the name of Kamau Gachunu.

216.She stated that after they purchased the suit parcel, they
conducted another search which showed that it parcel

was registered in the name of the 7" Defen

217.She also stated that they did not file aguse they are
we

d, they filed a

on their land and when ey
Statement of Defence$e denied the Plaintiff's

claim.

218.She furthefl sta a® her prayer was that the Court
nvr‘\ ocuments and dismisses the Plaintiff's
219.She o stated that she wanted the government to

compensate the Plaintiff and/or resolve his dispute with him

as a parcel of land cannot have two titles.
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220.

221.

222,

223.

224,

Sammy Njuguna testified as DW3. He introduced himself

as the 3™ Defendant and denied the Plaintiff’s Claim.

He also testified if at all there was an omission in the present

proceedings, then the blame should be on the Office.

He further testified that all their doc Q 8ke in order
and that they did a search before purchastagthie suit parcel.
It was his evidence tha ransfe as effected and that

they did another searciywhigh confirmed that the suit parcel

was Now regj IMythe e of the 7" Defendant.

filed a witness statement dated 5%

Court acceded to.
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225.

226.

227.

228.

He testified that he had a share certificate issued by the 7%

Defendant which certificate was at page 79 of their trial

bundle.

He also testified that the said share certificat the seal
of < !
Muungano at the bottom and had the n Muungano

printed at the top. x

In his witnhess stateme h ates that the officials of the 7t

Defendant c ndant’s members for a meeting

whose agenda w@s,the, suit parcel and added that over 178

me S

states that they were informed that the 7%
Defendant had purchased the suit parcel and each member

was given a small portion of the land.
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229.He further states that even though he has never taken
possession of the suit parcel or cultivated it, no person has

ever challenged the ownership of the land.

230.He states that he is aware that in the year 20 Plaintiff

went to the suit parcel and begun to dest crops and

231.Upon cross examination by co

confirmed that he does nofjlive on

never used it. }
232.He also confi %’ Defendant is an umbrella of
several selfshelp that came together.

233 at the 7™ Defendant comprised of people

informal settlements across Nakuru County. He

explained that he comes from Ronda in Nakuru.

234.He also admitted that he represented Shikamou Self Help

Group in the purchase of the suit parcel.
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235.He confirmed that he met Kamau Gachunu and they
entered into a sale agreement for the purchase of the suit

parcel.

236.He also confirmed that the said sale agree as afypage
78 of their trial bundle and that it c
confirmed that they had filed another copyaefihe agreement
and that it was at pag of th plementary trial
bundle. N

237.He confirm

plete but

id agreement was drawn by
Munen VO also admitted that the said
agr ave the words ‘drawn by’ and further

did not how drafting was usually done.

238.He confirmed that Munene stamped and signed the said

document to show that he witnessed the execution.
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239.He also confirmed that after they purchased the suit parcel,
they left everything to the advocate to handle on their

behalf.

240.He further confirmed that the transfer was nd they

were represented by members of the 7™ De t.

241.He admitted that the 7 Defendar"s ogght have the

transfer documents.
242.He confirmed that they their passport photos and

0
copies of their idgntityS¢a but”had not brought them to

Court. \
243. ir bvledge of the fact that Kamau

estified that Kamau Gachunu was dead.

244.He also admitted that he did not know the deceased Kamau
Gachunu but the Kamau Gachunu who sold the suit parcel

was alive.
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245.

246.

247.

2438.

249.

He confirmed that the person who took them to Court was

not the one who sold the land to them.

He also confirmed that he did not know where the person
who sold them the suit property was. He déRi he said

seller was deceased and confirmed that th a y of

his title deed, a copy of his identit t some of
the money was paid by cheque.
When he was referred to clause 3 o greement for the
sale of the suit land, he itte@hthat the said clause did not

state how the balance ofthagpurchase price was to be paid.

He also admitte he did not have a copy of the said

che | imfpossession of the 7" Defendant.

er ‘admitted that they reported the matter to the
Criminal Investigations Department and confirmed that he
did not have information on Kamau Gachunu’s bank
account and added that the 7" Defendant might be aware of

the said bank account.
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250.He reiterated that he denies the Plaintiff's allegations that
his father was deceased and that he could not have sold the

suit parcel to them.

251.He stated that they do not blame the Plaintj causgythey

did all that they could to transfer the but were
blaming the government because there W o title deeds

with respect to one parcel a

nd.
252.He confirmed that he h ledge that the Land Registrar
stated that it Parc s always been in the name of
the decgased a d that the Land Registrar never
sta tthe dants’ documents were forged.

253. H¢ med that Munene Advocate was not called as a
witness because he had stamped some documents for the
Plaintiff and according to them, he could not be able to give

evidence on their behalf.
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254.\When he was referred to the Amended Plaint, he confirmed
that the Plaint was initially drawn by Philip Kamau

Gachunu and not by Munene.

255.He also confirmed that he had not seen any o laintiff’'s
documents that were signed by the said M

256.He claimed that he had seen some t filed by the
Plaintiff and signed by Munene but he t remember
which document it was. also iM d that the said
documents he allegedl Nnot in the Plaintiff’s

bundle.
257.Upon further cro amination by Counsel for the 4%, 5%
\ , he reiterated that he blamed the
oMthe two sets of documents in respect of the

cel of land.

258.He stated that the Land Registrar should authenticate the
title documents and admitted that he was not aware that it

is not the Land Registrar who does the authentication.
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259. He reiterated that the person who sold the suit parcel to the
7" Defendant was one Kamau Gachunu and that the said

Kamau Gachunu did not have a third name.

260.He denied that there was any fraud in th efe nt's
purchase of the suit parcel as the se % that the
suit parcel belonged to one Kamau Gachunu whom they

paid the purchase price to.

261.He confirmed that they'id pay the purchase price to the
Plaintiff. \

262. he stated that according to him, all

ting to purchase of land are done at the

263.He also stated that he had never heard the words ‘drawn by’

before and he only heard about them that day in Court.
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264.When he was referred to the sale agreement, he confirmed

that he was present when the agreement was being

executed by all the parties.

265.He stated that he witnessed one Mun

of the first page of the said agreeme

that was all Munene needed to with t to the said

agreement.

266.He reiterated that all sactions in respect to the suit

parcel were dvocate as he was the one

advising,th end, he brought them a title deed
int Defendant.
267.Re eiterated that if there are two titles with respect to

one parcel of land, then the 4™ Defendant (sic) should be
held liable. He referred to the Notice of Indemnity to co-

Defendants that was at page 45 of his trial bundle.
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268.He reiterated that he denied the Plaintiff’'s allegations and

sought that the Plaintiff's case be dismissed with costs.

269.Paul Muthama Kiambugu testified as DW4. he stated that

his Identity Card No. is 2275150.
270.1t was also his evidence that in the e was the

™ ' |
treasurer and committee memberfiof the " ofendant and

that in that year they w lookin

land to buy for

purposes of settling thei b

271.He stated t ile witness statement dated 14t
January, 2022. d that the Court adopts the said
sta his evidence in Chief, which prayer the
272.He ied that he paid and conducted a search on the suit

parcel. He produced a copy of the search certificate and

receipt as Exhibit D (1, 2, 3 & 7) (7) (a) and (b).
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273.He also testified that the search showed the registered

owner of the suit parcel was the 7" Defendant.

274.In his witness statement, he states that the suit parcel was
being offered for sale by both Muigai mercial
Agencies Ltd Q
and one Josphat Kangara Maina< Q

275.He also states that the e rchase the suit parcel

from Josphat K aray,Maina because he was offering to
sell the suit C fal rice.

276.He e hat they visited Josphat Kangara

iceVat Gibcon House and he organized for them
suit parcel in the company of a surveyor who

d them the beacons.

277.He states they went back to Josphat Kangara Maina’s

office and he took them to see an Advocate by the name
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Simiyu who told them that the owner entrusted him with

the title deed of the suit parcel.

278.He also states that the 7™ Defendant through, its board

instructed the firm of Munene & Mune

Advocates to act for it in the purchase of th ‘% Darc

279.He further states that Mr. unen pleted the
transaction and one of thé 7™ De;:w's members one
Moses Mwangi Gatu hoWis @lso the local group’s
coordinator and boar emiber Collected the title deed on

10" March, 2011"

280 t Defendant instructed him to conduct a

.He
ands Registry which he did on 11™ March,
d it confirmed that the suit parcel was now

registered in the name of the 7™ Defendant.
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281.Upon cross examination by Counsel for the Plaintiff, he
confirmed that he obtained the search [Exhibit D (1, 2, 3 &

7) (7)(a)] from the Lands Office after filing certain forms.

282.He stated that the said search is authenti use he
obtained it from the Lands Office and it ign and

sealed.

283.He admitted that Simiyu cé@nfirmed had the original
title of the suit parcel a e %" Defendant’s board asked
a

Munene & Munene Ad

the purchas \
284.He \ unene Advocate represented the 7™
2 after the purchase, the said Munene gave

to act for them and complete

285.He also reiterated that he conducted a search which

confirmed that the suit parcel belonged to the 7™ Defendant.
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286.

287.

288.

289.

He further reiterated that he had in his possession the title
deed and a copy of the search certificate he acquired after
the 7™ Defendant’s registration as the owner of the suit

parcel.

Upon cross examination by Counsel for the
Defendants, he reiterated that his caSe

and 6™ Defendants is that the YLand

documents that showed that the s rcel belonged to

them. v
He also reiterated, that t earch certificate that they got
from th L% howed that the 7" Defendant was

the

parcel.

Wrmed that Moses Mwangi Gatura was the one who
got the title deed from Mr. Munene after he (Mr. Munene)

completed the transaction.
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290.He reiterated that all he knows is that Munene gave them
the title deed but he could not confirm that he (Munene) got

the title from the Lands Office.

291.He stated that the only documents he produc e copies
of the title deed and search certific hile Wether
documents have been produced by th S.

292.Upon re-examination he ted th got the search
certificate dated 10" Ma 0I% fropn the Lands office.

293.He explaine i search the same day they got

the title,

294 4He d that as an ordinary citizen, the only place
w get confirmation on the face of registration is from
the Lands Office.

295.He reiterated that Mr. Munene was the Advocate

representing the 7" Defendant.
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296.He also reiterated that Moses Gatura was a coordinator of
the 7" Defendant and stated that no other outsider engaged
in the transaction other than Munene Advocate and Moses

Getura.

297.He further reiterated that they have a st the 4™,

5t and 6" Defendants because th con

at the Lands Office. x
298.He reiterated that if r as ‘a problem with their title
deed, \

he %\ and Registrar and the Lands Office.
299, stated that he did not know if Mr. Munene would

be coming in as a witness.

due diligence

300.)Jacinta Mwelu testified as DW5. She introduced herself as

the Regional manager of Akiba Mashinani Trust - Nakuru
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County and stated that she filed a withess statement dated

5" November, 2018.

301.She prayed that the Court adopts the said statemgnt as part

of her evidence in Chief, which prayer the Cou ded to.

302.It was her evidence that the 7™ ports the

Muungano Wa Wanakijiji rou ghnically and

financially.

303.It was also her eviden chnical assistance means

giving them a | '
are purcha% d

ther her evidence that the 7% Defendant

ve matters in Court or if they

en cover the legal fees.

304.

ed9the suit parcel for the purpose of settling its
rs who live in slums in Nakuru and added that were

supposed to build houses for the said members.
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305.

306.

307.

She testified that they conducted due diligence before
purchasing the suit parcel by doing a search at the Lands

Registry which search confirmed that the suit parcel was

registered in the name of Kamau Gachunu. She produced a

copy of the Certificate of Search as Exhibit D%ﬂ 8.

She also testified that they ap mt@xe Advocate
ki

who was based in Nakuru to act fo Mashinani and

explained that he was tahiden

the activities pertaining, to
from Kamau to'the

She ifiedithat the said advocate prepared a sale

the parcel and carry out all

tration of the suit parcel

dated 23 December, 2010 which is in their
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308.It was her evidence that the purchase price for the suit
parcel was Kshs. 2,585,000/= and added that the money

was paid through cheques.

309. It was also her evidence that they initially pai percent

deposit and paid the rest in three install and ued

three cheques in respect of those insta as further
her evidence that the three cheques id after the
deposit and they therefore i§sued fou ues in total.

310.She testified that the ti rs of the said cheque were as
follows; \
a.C O. 1034 was drawn by
. as dated 23™ December,
was for Kshs. 258,500/=.

%- e No. 208298 was drawn by NIC

‘k. It was dated 28" February, 2011
and was for kshs. 775,500/=.

c. Cheque No. 208299 was drawn by NIC

Bank. It was dated 28" February, 2011
and was for Kshs. 775,500/=.
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d.Cheque No. 208300 was drawn by NIC
Bank. It was dated 28" February, 2011
and was for Kshs. 775,500/=.

311.She produced copies of the said cheques as Exhibit D (1, 2,

3, 7) 10 (a), (b), (c) and (d).

312.She testified that Munene Advoc ter dated

10" March, 2011 informing themShat the™tfansaction was

concluded and they were collect "the title deed. She

produced a copy of the s t Exhibit D (1, 2, 3, 7)
11.
313.She als S 'e\ve Moses Mwangi Getura who was

bers and beneficiaries of the land picked the

Munene Advocate on 10" March, 2011. She

Advocate stating that Moses had picked up the title as

Exhibit D (1, 2, 3, 7) 12.
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314.She produced a copy of the title deed for
Kiambogo/Kiambogo Block 2/485 Mwariki as Exhibit D
(1, 2, 3, 7) 13 and added that it was issued to the 7™

Defendant on 10™ March, 2011.

315.She further testified that after receiving the ‘% the

Defendant was in the register an

of Search was dated 10 March, 201

316.It was her evidence that a Iving the said documents,
the 7" Defendaft,h the land to its members who
started farming t the year 2011.

317. her evidence that the 7™ Defendant issued
ates®to their members after demarcation was done.
The Defendant subdivided the suit parcel in the year

2014 and each member was issued with a share certificate.

318.It was further her evidence that the 7t Defendant has 176

ELC CASE NO. 28 OF 2016 [NAKURU] Page 72 of 138



members who are occupying the suit parcel.

319.She testified that she knows the 1%, 2" and 3™ Defendants

as they issued them with Share Certificates.

320.5She also testified that the members t enjoyed

occupation of the suit parcel as semeoné ded the land

and removed the beacons.

321.She further testified that t did”not know the name of the

person who r e ons.

322. hat the matter was reported to Mwariki

d the Criminal Investigations Department

RposSed to go to the Lands Office to establish what the

prob was.

323.It was also her evidence that they gave the Criminal

Investigations Department a copy of the 7™ Defendant's title
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and they also took the beacons to them.

324. |t was further her evidence that she did not know the Plaintiff

as they purchased the suit parcel from Ka achunu

and not Philip Kamau Gachunu. Q

325.She testified that if the Plaintiff has a o d, then they
seek compensation from thg Attorn eperal and the Land
Registrar. That is the 5™ 6" Refendants.

326.In her witness “Sta e states that one of the 7%
Defendant’ meX ul Muthama came to learn that
the%\ eing offered for sale by one Josphat

327.She states that Mr. Kangara introduced them to the

lawyer holding the original title deed known as Mr. Simiyu.
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328.She further states that they instructed Mr. Munene of

Munene

and Associates Advocates to act for them in the purchase of

the suit parcel.

329.Upon cross examination by Counselfi intiff, she

confirmed that in her witness sta ent ¢ ated that she

was the regional manager % nt.

330.She also confirmed thafysh as not directly involved in the
it cel

purchase of

331. d that Jane Weru was the Executive

" Defendant and she was directly involved in

Weru) was not a witness in the present proceedings.

332.She admitted that one Paul Muthama was a witness and he

had already testified.
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333.She also admitted that at paragraph 5 of her witness
statement, she referred to Josphat Kangara who was not a

witness in the present matter and neither had shg ever met

him.

334.She confirmed that she has been bas since the
year 2013.

335.She also confirmed that m ene Muiyoro the 7

Defendant’s advqQcate n at”he was a witness in the

present mat nhou e had not seen his statement
in their Q

336 oragonfirmed that the suit was filed the day the

% were removed.

337.She admitted that they spoke with Munene Advocate after

the problems arose.
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338.She stated that the 7™ Defendant’s members are in proper
occupation of the suit parcel.

339.She confirmed that her evidence and test is that

Munene transacted on their behalf and rel % d thagthey

collected the title deed from him. Q

340.She also reiterated that M ne act the 7" Defendant

and stated that the ven isclose his advocate and

d
neither did she know wReth e Was represented.

341.She admitt tr\dld not know who attended the Land
Co \ in the consent.

dmitted that they did not have the transfer

342.

documents in their records.

343.She further admitted that the cheques that the 7" Defendant

issued were cashed in.
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344.She confirmed that the Criminal Investigations Department
dealt with the removal of the beacons and the issue of

invasion but did not deal with the issue of payme

345.She also confirmed that they later took th ues the

Police for investigations but they dic ck to the

police after that.

346.She further confirmed arried out their own
investigations a fo t the money had been

withdrawn by.on au chunu.

x e did not have the investigation report
igations they carried out and neither did she

Ne documents that were used to open their bank

347.

account.

348.She stated that all the information they had was that their

money went to Family Bank.
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349.She confirmed that she was not aware if Munene Advocate
went to the Criminal Investigations Department to tell his

story.

350.She admitted that the Plaintiff’'s evidence % hat the
time of the alleged purchase, his %
registered owner of the suit parcelfwas deeega

351.She confirmed that th rchas the suit parcel from
Kamau Gachunu wh t paid the purchase price and
that she cout\e speak on whether he was alive

or dead.
352 > \ed that the cheques were handed over to
& oCate and she also knew that Kamau Gachunu

cashed out the cheques and admitted that she did not know

was the

the details of the person who presented the cheques and

cashed them.
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353.5She acknowledged that they have no case against Kamau

Gachunu and that they are in occupation of the suit parcel.

354. She reiterated that 176 members of the 7t Defendant are in

occupation of the suit parcel.

355.5She also reiterated that they were to

356.5She stated that they cominue@ydoing agricultural activities

on the suit parcel and e status quo.

357.She also stated ome of the 7" Defendant’s members

n but they had share certificates.

358. 0SS examination by counsel for the 4™, 5™ and 6%

Indemnity dated 13" November, 2018 that they had filed.
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359.

360.

361.

362.

363

She also confirmed that they were seeking compensation of

kshs. 2,585,000/=, general damages and costs of the suit.

She further confirmed that the 7™ Defendant got its title
deed from their advocate and it was pick Moses
Mwangi Getura. Q

She admitted that they saw thejiname ilip Kamau
Gachunu in a copy of a gréen card as in the lawyers
file.

She also ad hat s as not curious as to why the 7™

t on the green card.

at the title deed was issued on 10" March,
hen referred to the last paragraph of page 2 of
her statement she confirmed that they did another search on
10" March, 2011 which shows that the suit parcel was

registered in their name.
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364.5She stated that it was possible to have the title deed issued,

collected and a search done on the same day.

365.5She admitted that they engaged a surveyor tosdo a sub-

division of the suit parcel but confirmed tha had not

dd that

366.5She also confirmed that sh&was pre r the subdivision

but did not know whethe S ivision was registered.

367.She further fi %e had never filed any complaint
and :

against the

368 that she did not know the status of

gations by the Criminal Investigations Department.

369.When she was referred to paragraph 6 of the Notice of

Indemnity, she confirmed that the report stated that the 7
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Defendant’s title was genuine and admitted that they did not

file the said report in Court.

370.She also admitted that paragraph 7 of % of
Indemnity referred to an affidavit which _affi he had not

seen.

371.When she was referred to tRg Certific search produced

as Exhibit D (1, 2, irmed that it does not

3 h
show the 7t Defe nt"Syname.

372.She ad tt%\ever asked their advocate why their
na \ r on green card that was produced as
Q ,6)1.

373.She confirmed that they never sought the said clarification
from their advocate because they already had a title deed
that showed that the 7" Defendant was the registered owner

of the suit parcel.
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374.She stated that the Land Registrar confirmed that the title

deed in their possession came from their office.

375.She also stated that in the year 2016, the eqgistrar

asked them to go to his office with the titl he not
have any communication from the L& r that the
title deed in their possession was genuine:

376.She further stated that ree with the evidence

of the Land Registrar efendant’s title deed did

not come from.the.L

ey filed the Notice of Indemnity against

because they are the ones who gave them a

378.She admitted that they were not claiming from the person

who sold the suit parcel to them because he gave them his
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title and they conducted a search which confirmed that he

was the registered owner of the suit parcel.

379.She stated that they completed their transactions with the

vendor and they produced a copy of the s nd eipt
as Exhibits D (1, 2, 3, 7) 7 (a) and ( @ ly.
380.Upon re-examination, she ated& the time of the

purchase she was wo asy, any employee of the 7™

Defendant at the Coastal region.

381.She alsqg stated a e was aware of the transactions

leadi

®

sale transaction and he testified.

ition of the suit parcel.

382. 2rated that one Paul Muthama was involved in the

383.She stated that at the time of filing of the suit, she was

already in Nakuru.
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384.She reiterated that the Police were shown copies of the
cheques that were given to Kamau Gachunu and added
that to her knowledge, Kamau Gachunu must have been

alive because he

cashed the cheques. Q{

385.She reiterated that the members of Defendant are in
occupation of the suit pa
386.She also rei

a otice of Indemnity is seeking

t
compensation, g amages and costs of the suit and
and 6" Defendants were disputing that

the suit parcel came from them, then they

387.She reiterated that the 7t Defendant had a title in its name
and there was a certificate of search that showed that the

suit parcel was registered in the name of the 7" Defendant.
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388.She stated that if someone else claimed the suit parcel, then
the Attorney General Office was to blame together with the

Lands Office.

February, 2 , 5™ and 6™ Defendants filed

their submission anuary, 2025.

391& its on the following issues;

ether the purported transfer and
the issuance of a certificate of title
over land parcel known as LR No.
Kiambogo/Kiambogo Block 2/485
(Mwariki) from Kamau Gachuhu (sic) to
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the 7" Defendant in 2010 was
fraudulent, corrupt and illegal.

b. Whether the Plaintiff is the Ilawful
proprietor of the parcel of land known
as LR No. Kiambogo/Kiambogo Bloc
2/485 (Mwariki).

c. What orders should issue.

392.0n the first issue, the Plaintiff submit transfer of

the suit parcel to the name fendant was

fraudulent, corrupt and illegal as it @gcurred in the year 2010

at which time the reqi r%of the suit parcel was
deceased.

393.The Plainti \ its that during the hearing, he
produce y O ath certificate which showed that his

was the registered owner of the suit parcel

’

rch, 2005.

394.The Plaintiff further submits that they commenced
succession proceedings with respect to the estate of his

deceased father i.e. Nakuru HC Succession Cause No. 17 of
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2012 in the matter of the estate of the late Kamau

Gachunu.

395.1t is the Plaintiff's submissions that the tate was
distributed pursuant to a Rectification of tificate of

Confirmation of Grant dated 17* September, :

396.It is also the Plaintiff’'s submissions that nd until the
said document was issued, the e f the deceased
inclusive of the suit parc uldypotdrave been dealt with in
any manner as it wo ounted to intermeddling

e
with the est 0 ec d.

397.1t i \ aintiff’'s submissions that during the
ari f the witnesses were able to point out the

ho sold the suit parcel to the 7™ Defendant.

398.The Plaintiff submits that in his amended Plaint he set out
particulars of fraud and reiterated that at the time the suit

parcel was allegedly being sold, the registered owner was
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dead and he could not have entered into any land sale

agreement.

399.The Plaintiff relies on Section 26(1) of the Land Registration

capacity

as the personal repr Kipkoech Tele

(Deceased) v Nickson ir, Attorney General

(Sued on behalf ofy t Chief Land Registrar) &
Consolidat f a [2015] KEELC 151 (KLR) in
n

support of submis S.

400 relies on Sections 45 and 82 (b)(ii) of the
uccession Act and submits that even where a grant
of representation has been obtained, the administrator has

no power to sell any immovable asset before confirmation of

the grant.
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401.The Plaintiff submits that the Defendants did not lead
evidence on who purported to be the Kamau Gachunu who
sighed the agreement and neither did they «call their
advocate Mr. Munene to testify as to who exgcuted the

agreement for sale of land thereby failing to rge the

burden of proof that had shifted to them. Q

402.The Plaintiff relies on the judicial @ecisio the matter
’ \/

the estate of VeronicaWjoki Wakagoto (Deceased)

[2013]

KEHC 193 (KN port of his submissions.

403 issue, the Plaintiff reiterates the evidence

uring the hearing and submits that the 7%
Defendant’'s Regional Manager admitted that before
purchasing the suit parcel, they conducted a search which
showed that the suit parcel was registered in the name of

the late Kamau Gachunu.
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404.The Plaintiff then reiterates that it was the 7" Defendant’s

Regional Manager’s evidence that the 7™ Defendant entered
into a land sale agreement dated 23™ December, 2010 and
was issued with a title deed dated 10* March, *
405.1t is the Plaintiff’'s submissions, that Q Les of the
Defendants admitted that they later didgagsSearch which

confirmed that the suit pagkcel was registered in the

Plaintiff’'s name and not ve the 7™ Defendant.

406.1t is also the_Plamti su ssions that the 7™ Defendant’s

Regional, M ifled that they did not execute any

tra nd neither did they have the records of

Gachunu.

407.1t is further the Plaintiff’s submissions that the 7*" Defendant
did not adduce any evidence to show that the issued

cheques were cashed by Kamau Gachunu.
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408.The Plaintiff relies on Section 26 of the Land Registration
Act, the judicial decisions of Alice Chemutai Too (Suing in
her capacity as the personal representative of
Kipkoech Tele (Deceased) v Nickson Kipkurui Korir,
Attorney General (Sued on behalf of th f Land

Registrar) & Consolidated Bank of a 15]

KEELC 151 (KLR), Alberta Mae Attorney
General & 4 Others [2006] e ngh Rai vs
Mark Lecchini and the gistra tles, Civil Case
No. 1054 of 2001, Ath h velopers Limited vs

West End Butchery “Li d 6 Others [2015]eKLR

and submits
that the,s pa s  fraudulently transferred to the 7™
Def \ refore the 7" Defendant lacks the
| fer the said parcel of land to its members.
409.0n the third issue, the Plaintiff relies on Section 80 of the
Land Registration Act and submits that the Court should

cancel the 7t Defendant’s title document and order for the

rectification of the register. The Plaintiff relies on the judicial
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410.

411.

decision of Alice Chemutai Too (Suing in her capacity
as the personal representative of Kipkoech Tele

(Deceased) v Nickson Kipkurui Korir, Attorney General

(Sued on behalf of the Chief Land Registrar) &
Consolidated Bank of Kenya [2015] KEE%LR)
in support of his submissions. Q

The Plaintiff submits that the Cou sh@ an order of
permanent injunction restraiging the ants and/or their
agents from interfering aMﬁion of the suit parcel.

The Plaintiff also“submits the illegal use and possession
of the suit) par. he Defendants has caused him
(Plaj sses and he therefore deserves to be

412.The3ntiff further submits that the Court should award him

general damages of kshs. 6,000,000/= and he relies on the
judicial decisions of Christine Nyanchama Oanda vs

Catholic Diocese of Homa Bay Registered Trustees
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413.

[2020] eKLR, Duncun Ndegwa v Kenya Pipeline
Limited HCC No. 2577 of 1990 and Attorney General vs
Zinj Ltd (Petition 1 of 2020) [2021] KESC 23 (KLR) (3R®°
December, 2021) (Judgement) in support of his

submissions.

He also seeks that the Court issues Q- f eviction
against the Defendants and concludes bmissions by
urging the Court to enterjuw :

the Defendants.

414.The 1%, 2", 3™ and 7"\DefeRdants submit on the following

issues;

Defendant’s acquisition
rcel was fraudulent, corrupt

% the 1%, 2™, 3™ and 7%

fendants were bona fide purchasers for
value.

c. Whether the Co-Defendants (sic) should
indemnify the 1%, 2™, 3™ and 7%
Defendants.
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d. Whether the Plaintiffs are entitled to the

prayers sought.

415.0n the first issue, they submit that the suit parcel was
offered for sale by Muigai Commercial Agencies and

Josphat Kangara an agent.

416.They also submit that they condu

Lands Registry on 21 December,
the suit parcel was registe in the name of Kamau

Gachunu.

417.They furth b tRat on behalf of its members, the 7%

Defendani entered 1mto a land sale agreement with the said

achunu and purchased the suit parcel for kshs.
he transaction occurred at the office of

& Associates Advocates.
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418.1t is their submissions that it a requirement of the law that
any transactions touching on land be reduced in writing.

They rely on Section 3(3) of the Law of Contract Act.

419.They submit that they produced a copy of a S eement

and upon payment of the purchase price, paynent

they made through various cheques, tl % ed with a
title deed.

420.They also submit that t were ingkited by their advocate
th

one Mr. Munene_to le title deed and once they

collected it, eVaC u a search at the Lands office
which confifmned t%he suit parcel was registered in the 7™
Def t

421e| on Sections 24, 25 & 26 of the Land
R

egistration Act and submit that the 7" Defendant’s
registration as the owner of the suit parcel vested in it

inalienable rights.
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422.1t is their submissions that the burden of proof is on the
Plaintiff to prove fraud. The 1%, 2", 3" and 7" Defendants
rely on Sections 107 to 109 of the Evidence Act, the

judicial decisions of Emfil Limited v Registrar, of Titles

Mombasa & 2 Others [2014] eKLR, John unya &
another v John Nginyi Muchiri & 3 Oth 15]"eKLR
and submit that even though the ged that
Kamau Gachunu died on 30™ rch he (Plaintiff)
failed to produce a death cagtificate ence that he was

deceased.
423.1t is also theig,s ion at it is therefore not apparent
that K % u was deceased at that time of
qur%\ |
424.0

n the second issue, the 1%, 2", 3™ and 7" Defendants

parcel and on that accounts, he has not

submit that they are innocent purchasers for value. They
rely on the Ugandan judicial decision of Katende v Haridar

& Company Limited [2008] 2 EA 173 as was cited in

ELC CASE NO. 28 OF 2016 [NAKURU] Page 98 of 138



Weston Gitonga & 10 Others v Peter Rugu Gikanga &
another [2017] eKLR and submit that they carried out due

diligence before they purchased the suit parcel.

425.1t is the 1%, 2", 3" and 7" Defendants submis at they

produced various documents that include s ertini@ates,
copies of cheques and a copy of the t

their case and to demonstrate that

purchasers.

upport of

are innocent

426.The 1%, 2", 3 and 7" DefeRélants’also submit that they hold

a valid certifi e validity was confirmed by the

Department, Nakuru upon

ter at the Nakuru Lands Registry.

427. % , 3@ and 7™ Defendants further submit that they

purchased the suit parcel in good faith and that they had no

knowledge of any fraud.
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428.1t is the 1%, 2", 3" and 7™ Defendants submissions that they
purchased the suit parcel for valuable consideration and that
the vendor had apparent title.

429.1t is also their submissions that they purchased the suit

parcel without notice of fraud and they were arty to

any fraud. Q
430.It is further their submissions that if a ere was any
fraud, it was perpetrated bygthe Plaintiffgm’collusion with the

Land Registry Officials n them (1%, 2", 3 and 7™

Defendants).

431. h , 2", 3" and 7" Defendants rely on

of the Civil Procedure Rules and submit

432.They submit that they purchased the suit parcel on the
strength of the Certificate of Official Search they obtained

from the 5™ Defendant on 215 December, 2010 which
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confirmed that the suit parcel belonged to Kamau

Gachunu.

433.They reiterate that they paid kshs. 2,585,00Q/= as the

purchase price and the 5" Defendant registe transfer

before issuing them with a Certificate of TitQ
gh after they

434.They also reiterate that they conducted
got the title deed which 4gonfirme the suit parcel
belonged to the 7™ Defe :

435.They submi efendant’s records revealed

serious disckepa ith no transaction involving the 7™

Def t

436. % o submit that the 5™ Defendant as a government

employee is charged with the duty of exercising a high level
of integrity and maintaining proper and credible land records
and they should therefore bear responsibility of any loss

suffered by the 1%, 2"9, 3" and 7™ Defendants.
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437.They rely on Sections 9 and 10 of the Land Registration Act
and while reiterating the evidence of the Land Registrar with
regard to the three green cards, submit that they are

innocent purchasers for value and in the e e Court
finds in favour of the Plaintiff, then they d in nity
from the 5™ and 6" Defendants.

438.0n the fourth issue, the @3, 2", 7% Defendants

submit that the Plainti dgto disclose a cause of

action against th anéhthey rely on the judicial decision of
Caliph Propert i s Barbel Sharma & another
[2015] eKER in t of their submissions.

439 at the Plaintiff failed to prove his claim of
% d that he concealed material facts in the succession

Court.

440.It is their submissions that they acquired the suit land in

2010 and they have been in peaceful possession of the suit

ELC CASE NO. 28 OF 2016 [NAKURU] Page 102 of 138



parcel until 2015 when the Plaintiff went to the suit parcel

and removed beacons.

441.1t is also their submissions that the Plaintiff has, not given
any explanation as to where he was during t iod and
that the Court did not give any injunctive o eca the

Plaintiff did not have a prima facie cas

442.The 1%, 2 39 and b Defe conclude their
submissions by urging t ur ismiss the Plaintiff’s suit
with costs.

443.The 4%, 5% @nd ndants submit on whether there is a

444, omit that the Plaintiff has not sought any prayers

against them and that they produced documents that
showed that the suit property belonged to the late Kamau

Gachunu.
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445.The 4™, 5™ and 6™ Defendants reiterate the evidence of the
Land Registrar and submit that neither of the parties

produced any evidence that contradicted his evidence.

446.They therefore submit that no reasonable cﬂfction
has been established against them and th k t the
Plaintiff's suit be dismissed with costs. g

447.The 4™, 5" and 6™ Defendants aI< sub the 1%, 2",
3" and 7™ Defendants haveqno right indemnity from
them. This is because eNevidence that the 7%
Defendant was eyer registared as the proprietor of the suit

parcel. \

448.The th efendants further submit that there are

he Lands Registry that show that the 5%

t ever issued the 7" Defendant with a title deed.

449.1t is their submissions that the 7" Defendant claims to have
purchased the suit parcel from Kamau Gachunu (deceased)

which is a contractual issue that should be addressed with
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the administrators of his estate. As far as registration is

concerned, the suit property is registered in the name of the

Plaintiff.

450.The 4™, 5™ and 6™ Defendants rely on Section the Civil
Procedure Rules, Order 2 Rule 6 of th Pro ure
Rules, the judicial decisions of Joshu i Mulango &

another vs Jeremiah Kiarie Mukoma eKLR, IEBC
& another vs. Stephe utin le & 3 Others

[2014] eKLR and urge

t dismiss the suit with

costs.

ANALYSIS AND INATION.

e pleadings, evidence adduced by the
efendants and the submissions filed, it is my
the following issues arise for determination;

a. Whether the 7' Defendant acquired

land parcel No. Kiambogo/Kiambogo
Block 2/485 (Mwariki) fraudulently
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b. Whether the prayers sought in the
Amended Plaint should be granted.

c. Whether the 1%, 2", 3 and 7%
Defendants have established any claim
against the 5" and 6" Defendants.

d. Whether the defence of inno

purchaser for value is available e

1°t, 2", 3" and 7th Defendant
e. Who should bear costs of the

A. Whether the 7th De dant acquired land parcel No.

Kaimbogo/Kiambo 2/485 (Mwariki)
fraudulently.

452.1t is the iNGiff's case that he is the legal representative of

of au Gachunu his deceased father.

the
453@the Plaintiff’'s case that his deceased father was the

registered owner of land parcel No. Kiambogo/Kiambogo

Block 2/485 (Mwariki).

ELC CASE NO. 28 OF 2016 [NAKURU] Page 106 of 138



454.

455.

456.

457.

458.

It is further the Plaintiff’'s case that his deceased father died

on 30% March, 2005.

It is the Plaintiff's case that he commenced succession

proceedings with respect to his estate vide ru High
Court Succession Cause No. 17 of 2

concluded in the year 2015.

It is also the Plaintiff's se tha suit parcel was
distributed as per th ectification of Certificate of
e th

Confirmation of Grant ptember, 2015.

It is furt er%\t the suit parcel is now registered in

his

Q Plaintiff’'s case that the 1%, 2" and 3™ Defendants

invaded the suit parcel while alleging that they were

members of the 7t Defendant.
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459.

460.

461.

462

It is also the Plaintiff's case that the 1%, 2" and 3™
Defendants alleged that the 7™ Defendant had purchased

the suit parcel in the year 2010 from undisclosed individuals.

It is further the Plaintiff's case that the fendant

acquired the suit property fraudulently becz at thgytime

of the purchase of the land, his

hows that the suit parcel

was register of Kamau Gachunu on 13"

February, 1990 i easures 4.71 Ha.

produced a copy of a Certificate of Official
or Tand parcel No. Kiambogo/Kiambogo Block 2/485
(Mwariki) dated 27" October, 2015. (Exhibit P2) It shows
that Philip Kamau Gachunu was registered as the owner

of the suit parcel on 17* January, 2014.
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463.A copy of a Grant of Letters of Administration issued in
Nakuru HC Succession Cause No. 17 of 2012 on 12% April,
2012 was produced. (Exhibit P3). It is in the matter of the

estate of the late Kamau Gachunu who died on 30™" March,

2005 and it is issued to Philip Kamau Gachu

464. ced as

name of the

deceased is Lilian Nyam a Mai she died on 8™

December, 2014.
465. Certificate of Confirmation of
xhibit P5. It was issued in Nakuru
e No. 17 of 2012 on 17™ September,
at the grant of representation for the estate
achunu is issued to Philip Kamau Gachunu.
Among the properties in the schedule on the face of the said
document is the suit parcel, Kiambogo/Kiambogo Block

2/485 (Mwariki) which is to be shared among Lilian
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466.

467.

468.

Nyambura, Wambui Maina, Benson Kimani, John Maina

Kamau and Philip Kamau Gachunu.

A copy of an illegible Authority to Act was produced as

Exhibit P6. The details on the said documen ot clear
including the case number of the Court filedy The
names of the persons giving authority Q clear but
the authority to <

act was given to Philip u chunu.

A copy of a_let K Koech the Chief Kaptembwo
Location,was pro as Exhibit P7. It is dated 3™ January,
201 to the Deputy Registrar, Nakuru High

that Kamau Gachunu (deceased) lived
Mis jurisdiction and he was survived by five children

and he had three parcels of land.

The children’s names are as follows;
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a. Lilian Nyambura
b. Wambui Kimani

c. Benson Kimani

d.John Maina Kamau

e. Philip Kamau Gachunu \
469.The properties are as follows; Q
a. Nakuru Municipality Bloc WQ

b. Kiambogo/Kiambogo Bloc 485 Mwariki).

c. A parcel of land at Li Hill Trading Center/6.

470.A copy of a document ISgu uru HC Succession Cause
No. 17 of 20 as Exhibit P8. It is dated 23"

0

January, 2012 andpstates'that Kamau Gachunu died on 30™

Mar son one Philip Kamau Gachunu has
% cession proceedings in his capacity as his

471.1t states that any person objecting to the issuance of the

grant should lodge an objection within thirty days.
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472.A bundle of black and white photographs was produced as

Exhibit P9. The said photographs are not clear.

473.A copy of an undated letter was produced as Exhjbit P10. It

land which particulars of land it d no

S
the said Thuo uprooted beacons pl n the land and it

warns him from interferi anaway with the said land.

474.A copy of OB Nq, 29
P11. The OB Ne
. \%d white photographs were produced as
ome of the photographs show a group of

1 as produced as Exhibit

entral Police Station Nakuru.

Other Photographs are of men standing in an open field and

next to a structure constructed with mud.
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476.

477.

478.

A copy of a letter written by J.K Ngige the Chief Miti Mingi
Location dated 31t March, 2016 was produced as Exhibit
P13. It is addressed to the Deputy County Commissioner

Nakuru Sub County and the reference of thg letter is

Kiambogo/Kiambogo Block 2/485. The Ch tes that

he visited the above-mentioned parcel of Ia ved
that there was a structure built with n the land.
He also observed that the said pa as subdivided
into small plots with beac and th re is a plague on
the suit parcel that state spass at your own risk’.

The 1%, 2", 3 g f ants case on the other hand is

that the 7™ De ased the suit parcel of land

through thetassi their advocate one Mr. Munene.

ir €ase that before purchasing the suit parcel,
ted a search which confirmed that the land was

regi ed in the name of Kamau Gachunu.
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479.1t is further their case that they entered into a land sale
agreement dated 23™ December, 2010 and paid a purchase

price of Kshs. 2, 585,000/=.

480.1t is their case that they were issued with a tit on 10%
March, 2011. Q
481.1t is also their case that they did Rot &e suit parcel

fraudulently as they reliedyon doc from the Land
Registry before purchasi%d.
i t

482.1t is further h the Court allows the Plaintiff’s

case, then the 5 '""Defendants should indemnify them.

"

and (b

483 heir case, they produced a Receipt and

e of Official Search as Exhibit D (1, 2, 3,7) 7 (a)

. The Certificate of Official Search (Exhibit D (1, 2,
3,7) 7 (a) is for land parcel No. Kiambogo/Kiambogo
Block 2/485 (Mwariki) and it is dated 10" March, 2011. It

shows that as at 9™ March, 2011 the 7™ Defendant was
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484.

485.

registered as the owner of the said parcel of land and was

issued with a title deed on 10™ March, 2011.

The receipt Exhibit D (1, 2, 3,7) 7 (b) is issued by the

Department of Lands on 10* March, 2011 and

A copy of the official qsearch nd parcel No.

Kiambogo/Kiambogo C 2/485 (Mwariki) was

produced as Exhibit 7) D8. It is dated 21
December, s that Kamau Gachunu is the
registered ner, said parcel having been registered

on b
f

486 a land sale agreement dated 23™ December, 2010

was produced as Exhibit D (1, 2, 3, 7) 9. It was entered
between Kamau Gachunu (vendor) and Jane Mumbi
Weru, Mary Adhiambo Nyakure, James Njuguna

Gathiru and Anastacia Wairumu as trustees of
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Muungano Wa Wanavijiji Akiba Mashinani Trust

(Purchaser).

487.The agreement is for the purchase of land parcel No.

Kiambogo/Kiambogo Block 2/485 (M i at a

‘@

consideration of Kshs. 2, 585,000/=. TI ee t is

signed by the vendor and the purcha ae is also a

stamp and signature of Munene C.M. Advoeg

488. Copies of various chequ erayprog@uced as Exhibit D (1,
2, 3, 7) 10 (a), (b),Nc n d). Jacinta Mwelu who
testified as ut eat detail the contents of each

of the c

gues.

489 er dated 10" March, 2011 was produced as
y 2, 3, 7) 11. It is written by Munene Muiyuro
Advocate and addressed to the Director of the 7t Defendant

and it encloses the title deed for land parcel No.

Kiambogo/Kiambogo Block 2/485 (Mwariki).
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490. A copy of an acknowledgement was produced as Exhibit D

491.

492.The

(1, 2, 3, 7) 12. It is dated 10* March, 2011 and signed by

one Moses Mwangi Gatura. It states that the said Moses

Mwangi Gatura received the original title deed for land
parcel No. Kiambogo/Kiambogo Block 2/4 wariki)
which is registered in the name of ganoy Wa

Wanavijiji Akiba Mashinani Trus q firm of
Munene & Associates Advocates.
A copy of the ti d for land parcel No.

Kiambogo/Kiambogo ck wariki was produced as

Exhibit D (1, It states that the registered
owner is Muun a Wanavijiji Akiba Mashinani
Tru tered as the owner on 9% March, 2011

it title deed on 10" March, 2011.

, 5" and 6" Defendants case is that as per the records
at the Lands Registry, the Plaintiff is the registered owner of
land parcel No. Kiambogo/Kiambogo Block 2/485

(Mwariki).
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493.1t is also the 4™, 5™ and 6" Defendants case that the suit
parcel was initially registered in the name of Kamau
Gachunu and upon his death, the Plaintiff was registered as

an administrator of his estate.

494.1t is further the 4™, 5" and 6™ Defen %at the 7%
Defendant has never been registered a wner of the
suit parcel and neither hasytheir o er issued the 7%

Defendant with a title de

495.In support of thei e, y produced certified copies of

green cardsiof th@éys arcel as Exhibit D (4,5,6) 1 & 2

and

a

S d\ copy of a member’s register as Exhibit D (4,5,6)

496. Liyai Collins Aliela who testified as DW1 set out in great

detail, in his evidence, the contents of the said documents.
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497.

498.

499,

It is not disputed that land parcel No. Kiambogo/Kiambogo
Block 2/485 (Mwariki) was initially registered in the name

of one Kamau Gachunu on 13" February, 1990 and he was
issued with a title deed on the same date.

What is disputed is whether the said Kam *sold
the suit parcel of land to the 7 DefenQ

As afore stated, the Plaintifffgontend amau Gachunu
died on 30" March, 200 d therefore not possible
for him to have sold the sUif parcel to the 7™ Defendant in

the year 201

500.The \ on the other hand submits that the
' to produce a Death Certificate to show that
O

Kamau Gachunu died on the said date and therefore there

is a possibility that he was alive and he sold the said parcel

of land to it.
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501.A perusal of the documents produced during the hearing
show that indeed, the Plaintiff did not produce a Copy of the

Death Certificate of Kamau Gachunu.

502.This Court has however, established tha Plaintiff

produced other documents which point to th ctt the

late Kamau Gachunu died on 30" Ma e Plaintiff

produced a copy of a Grant of{lLetter ministration
Intestate issued in Nakuru4C Succ ' Cause No. 17 of

2012 on 12" April, 201 ibity P3. It is issued in the
mau Gachunu who died

matter of the estate o e
on 30" Marc P
view that Tbas is document, the Plaintiff has

amau Gachunu. | am of the

au Gachunu died on 30* March, 2005.

503. ound that there is irrefutable evidence that Kamau
Gachunu died on 30™ March, 2005, the question that follows
is whether it is probable that he, as the registered proprietor

of the suit parcel, sold the suit parcel to the 7*" Defendant in

the year 2010. Certainly not.
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504.Further, DW1, the Land Registrar in his evidence states that

they have no records showing that the 7™ Defendant was

ever registered as the owner of the suit parcel.

505.Fraud has been defined in Black’s Law Dicti 11" Bdition

as,

506.The Court Ap

Madhus

“A knowing misrepresen

or knowing oncea nt)) of
material fac e to induce
another % iS" or her

detriment.

Vijay Morjaria vs Nansingh,

arb another [2000] eKLR held that:

“ well established that fraud must

e specifically pleaded and the
particulars of fraud alleged must be
stated on the face of the pleading. The
act alleged to be fraudulent must of
course be set out and then it should

be stated that these acts were done
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fraudulently. It is also settled law that
fraudulent conduct must be distinctly
alleged and distinctly proved and it is
not allowable to leave fraud to be
inferred from the facts.”

508.The burden of proof is on the Plaintiff to prowe#on a standard
higher than a balance of prebability wer than beyond
reasonable doubt that e 1t, 2, 3 gnd 7™

Defendants enga fraud.

509.1t is my vj th Plaintiff has discharged the said
burden. Tj has beeryshown that at the time of the alleged

e suit parcel by the 7% Defendant, the

dhowner one Kamau Gachunu was long dead.

510.Eve ough the 1%, 2", 3 and 7" Defendants in their
evidence state that the 7" Defendant purchased the suit
parcel from Kamau Gachunu, in their witness statements,

they state the contrary.
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511.In particular, DW5 in her witness statement states that the
agent from whom they purchased the suit parcel from, one

Josphat Maina Kangara introduced them to a Mr. Simiyu
who had the original title deed.

512.5She further states that a search was the
sale agreement was allegedly sign \ Shdov.

513.It is evident that the 1%

nd "B and 7™ Defendants did not

interact directly with“ghe ndor. In any event, the

registered own

514. ed with the process of receiving,

registration of documents in the Iland

e the Land Registrars. They are the ones also
who "are given the mandate to issue instruments of
ownership of land such as title deeds and certificate of

leases.

ELC CASE NO. 28 OF 2016 [NAKURU] Page 123 of 138



515.As afore stated, the Land Registrar in his evidence denied
having any records that show that the 7™ Defendant was

ever registered as the owner of the suit parcel.

516.In Daudi Kiptugen Vs Commissioner of Lan Nairobi
Lands & 4 others [2015] eKLR, the lear held as

follows;

“The acquisition of title cc he
construed only in th nd restult;

the process acqu n is

material. | /] hat if a
documen o was not
acqui h the proper
p ti itself cannot be
S

r
id t od title. If this were
t

he ) position, then all one

w d need to do is to
facture a Lease or
rtificate of Title, at a backyard

or the corner of a dingy street,
and by virtue thereof, claim to be
the rightful proprietor of the land
indicated therein...”

ELC CASE NO. 28 OF 2016 [NAKURU] Page 124 of 138



517.From the totality of the evidence adduced, it is evident that
the 7" Defendant acquired title of the suit parcel

fraudulently.

B. Whether the prayers sought in t ended

Plaint should be granted.

518.Section 26 (1) of the Land Registrati provides as
follows;

“26.(1)The
issued b

of title

istrar upon

regi a purchaser of
I a transfer or
trans by the proprietor
bel taken by all Courts as

ri facie evidence that the

on named as proprietor of the

nd is the absolute and

indefeasible owner, subject to the
encumbrances, easements,
restrictions and conditions
contained or endorsed in the
certificate, and the title of that
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proprietor shall not be subject to
challenge, except—
(a)on the ground of fraud or
misrepresentation to which
the person is proved to be
party; or

(b)where the certific f
title has been 0
illegally, unproced %

through a corrupt sche

519.The Plaintiff seeks an or of ca ation of the 7t

Defendant’s title. V
520.Section 8 \an Registration Act provides as

ubsection (2), the Court
r the rectification of the

by directing that any

istration be cancelled or
amended if it is satisfied that any
registration was obtained, made or

omitted by fraud or mistake.”
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521.From the above provision, the Court has the power to order
for rectification of a register by directing that any
registration be cancelled if it was obtained by fraud or

mistake.

n o r of

522.The circumstances of this case are such
cancellation of any records of the 7' @
land parcel No. Kiambogo/Kiamboc¢

(Mwariki) are merited.

523.The Plaintiff also_see %al damages for trespass.
The Plaintiff submits“tha s. 6,000,000/= be awarded as
S

general damage ass.

title over

ock 2/485

524 and 7" Defendants are also seeking for

damages as against the 5™ and 6™ Defendants but
they failed the address the Plaintiff's prayer for general

damages for trespass.
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525.1n Philip Ayaya Aluchio v Crispinus Ngayo [2014]eKLR
the Court held as follows;

“The Plaintiff is entitled to general
damages for trespass. The issue
which arises is as to what is th

measure of such damage?

been held that the meas f
damages for trespas

difference in the

Plaintiff’s property

after the tres s or

restoration, ichever is lessSee
Hostler reen Park
Devel n 986 S. W 2d 500
(N h\
526.In Naku %s Limited v S Mehta & Sons [2016]
eKL Co stated as follows;

similar situation pertains in
the present case. The exact value
of the land before and after the
trespass is not proved. However, |
have found the Defendants did
trespass onto the Plaintiff’s land

and conduct some excavation. For
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this reason, I award the
Defendant damages in the
amount of Ksh 500,000/= (five
hundred thousand only) plus
interest and costs of this suit
from the date of this judgm

until payment in full.”

527.In Willesden Investments Limi Qe a Hotel
properties limited NBI H.C.C. . 367

held as follows;

00 the Court

“There is, no ical or
scientific r a "in these
typesh o nd that the

ding tors are the

(o s in each case. It
i onsidered view that
h 10 000 000 is a
asonable award for general

damages”.

528.In the present matter, it is not disputed that the 1%+ 2", 3™
Defendants and the other members of the 7" Defendant are

in occupation of the suit parcel.
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529. Although the exact value of the land before and after the
trespass is not proved and the difference in the value of the
Plaintiff's property immediately after the trespgss or the

costs of restoration is not known, it is my vie

Kshs. Kshs. 1,000,000/= as General Damag equ

C. Whether the 1st, 2nd, 3rd a th dants have

7
established any claim gains 5th and 6th

Defendants. V
530.The 1st, 2nd 30 th ndants have filed a Notice of
Indemni\nj th*and 6" Defendants.

531 at they purchased the suit parcel on the
% of the Certificate of Search that was issued by the

5% Defendant and therefore they should bear responsibility

for any loss they suffer.
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532.The 4™, 5™ and 6 Defendants submit that the 1%, 2", 3" and
7" Defendants cannot claim indemnity against them as there
is no evidence that the suit parcel was ever registered in the

name of the 7t Defendant.

533.The Court of appeal in Philemon L. Wa ano

Lusitsa Mukofu & 2 others [2019] Q KLR) held
as follows:;

“45. On t iss f
indemnity, ellant in
the ThirdWPa sought

indem (o] the SFT.
Havi he Appellant
no, a genuine and

entic) letter of allotment,
it fol s that the SFT cannot

nify the Appellant.”
534.T ing of the above cited judicial decision is that a

person cannot be indemnified if he/she did not or does not

have a genuine and authentic letter of allotment.
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535.In the present matter, this Court has found that the 7
Defendant acquired title to the suit parcel fraudulently and

there is no evidence that the 7™ Defendant was ever

registered as the owner of the suit parcel.
536.That being the case, | shall not gran * of
i

indemnification against the 5" and ¢ ts and in

537.The 1%, 2,8 a efendants submit that they are bona

alue as they hold a valid certificate of

chased the said parcel without any notice of

538.Even as | interrogate this question, | need to categorically
state that the 1%, 2", 3™ and 7" Defendants have not given

evidence that they purchased from the deceased Kamau
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Gachunu Evidence tendered points to the fact that the
alleged vendor (Kamau Gachunu) was long dead as at the

time of purchase.

539.The 1%, 2" 3 and 7" Defendants submit th Criminal

Investigations Department conducted in tionsy and

found that they had a valid title. The duce any

such report in their evidence. | the question
whether or not the titley docum re valid is for

determination by u not the Criminal

sub

thi
Investigations De%
540.The Pa®4 , 5" and 6™ Defendants did not

541. t of Appeal of Uganda in KATENDE V HARIDAR

& COMPANY LIMITED [2008] 2 E.A.173 held as follows;

“For the purposes of this appeal, it
suffices to describe a bona fide

purchaser as a person who
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honestly intends to purchase the
property offered for sale and does
not intend to acquire it wrongly.
For a purchaser to successfully rely
on the bona fide doctrine, ... (he)
must prove that:

(a) he holds a certificate of

(b) he purchased the pr
good faith;
(c) he had no knowledg e

fraud;

(d) he purch d for luable
consideratio

(e) the vendor parent valid
title;

(1, e hased without notice
of.any. ;

a
was not party to any fraud.”

542 e aring, the 1%, 2™, 3 and 7" Defendants

d that they did not have any transfer form for the
suit parcel and neither were they aware of the persons who

represented them at the Land Control Board.
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543.The Court of Appeal in
Attorney of Francis
General

follows;

Muroki

Lawrence P. Mukiri Mungai,

Mwaura v Attorney

& 4 others [2017] KECA 700 (KLR) held as

“29. The conduct of the
Respondent in deliberately @
to enter into a wri
agreement wit

respondent; failing pa p
duty for the transfer any); and

failing to

transfer,

ep

copy of the
ses more
nswers and

negligent in his

for value.”

port 1 j
il& sactions. In our view,
ca e described as a bona
X aser

\ e:nt case, the 1t

, 2" 3 and 7" Defendants failed

@tice the transfer form and admit that they were not

aware of the persons who represented them at the Land

Control Board.
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545.That being the case, | find that 1%, 2", 3" and 7™ Defendants

cannot be deemed as innocent purchasers for value.

E. Who should bear costs of the suit.

546.The general rule is that costs follow the ev\sis in
accordance with the provisions of Sectio f th ivil
Procedure Act. (Cap. 21). A su ty should
ordinarily be awarded costs of an <tion essthe Court, for

good reason, directs otherwise.

DISPOSITION., V

547.In the resul a Plaintiff’'s suit only succeeds

against st, 2 nd 7" Defendants and | hereby enter

r in the following terms:

ation is hereby made that Philip

au Gachunu is the owner of land

arcel No. Kiambogo/Kiambogo Block
2/485 (Mwariki).

b.A declaration is hereby made that the
title document held by the 7" Defendant
for land parcel No. Kiambogo/Kiambogo
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Block 2/485 (Mwariki) is illegal, null and
void and it is hereby cancelled.

c. The 1%, 2", 3™ and 7" Defendants and
their agents are hereby ordered to

vacate land parcel No.
Kiambogo/Kiambogo Block 8
(Mwariki) within 90 days from t
of this judgement, failure h
eviction orders shall issue.

d.An order of permanen is
hereby issued restraining nd 3rd
and 7" Defendants, the agents,

employees, no

from interferi
and po
i xogo
ki)

nd, 3 and 7" Defendants shall

d severally pay to the Plaintiff

S \an r servants
Plaintiff’s use
|

and parcel No.
Block 2/485

000,000/= (one million only) as
ges for trespass.
e suit against the 4%, 5" and 6"
Defendants is hereby dismissed.
g. The costs of this suit shall be borne by
the 1, 2", 3™ and 7" Defendants jointly

and severally.
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548.1t is so ordered.

DATED, SIGNED AND DELIVERED VIRTUALLY A ICHO
THIS 2"° DAY OF OCTOBER, 2025.

L. A. OMOLL Q L
JUDGE. (

In the presence of:

i for the Plaintiff.

Mr. Mwathe fN
Mr. MbNts st 2nd  3rd and 7t Defendants.
%ﬁ“, th and 6" Defendants.

sistant; Mr. Joseph Makori.
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