REPUBLIC OF KENYA

IN THE EMPLOYMENTﬁD L'IBU LATIONS COURT
G APPEAL NO. E145 OF 2025 %
UNIVER%(

NAIROBI.........opnnf il ...,
APPELLAN, . :

RAYQ

RES ...............................
WL orgng Nelson)
—# lh
1. ..-. 8y,2025 which

W ent and Labour
L
L

is brough tind 11-

.

Relations Court (Proc 7 "”; Rules

2. The Appellant sought for e?’s'u-that the hearing

and determination of this applic appeal there

b | 1..-'

% e

be an order of stay of executlo ';:‘" bedings, the
judgment and decree dellvereql 3 )ril, 2025 in

MCELRC No. 2053 of 2022, R§ .., ":"‘ “Mangana vs

University of Nairobi. -

o

3. The application was supported by the grounds set out on

the face of the application herein and the affidavit of
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KENETH K SAWE the Acting Registrar, Administration of

the Appellant hereln W jdtj
65 pr 025 by

Olando ) in favour of the Res n ent

e Ap nt for decretal sum of Kshs 3,1
toget h costs and interest.
.IF... D. ﬂ trialcourt erroneousky* ]t pursuant to the
—- 01 "'.IF' = ed to gratuity for
er|

‘l
&

vember,1987 to 27
& being aggrieved with this
eking to set aside the trial

sjefare et i
| e

= i

G

i_ 3 ourt of 30 days

guable with good

nd =g Appellant was
may commence
executio execution of the
judgment and - hment of the

Appellant’s assets Je |tt...Lt_s Vit3 y mandate set

ity A

d. That unless the stay ordiglis iSHe

out under section 3 of Ug]%

payment of the
substantial decretal sum % e Respondent
whose means are unknowpn ano | succeeds the
said sum shall not be :}a,.l

Respondent which will rend gyt

red from the

i ord with Article
232(1)(b) of the Constitution ® '_.,_gm bstantial public
funds by effecting payment while it s . t probable that
the Judgment of the trial court may be set aside in entirety

e. It will not be pruderfs

and/or greatly varied.
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4. In reply the Respondent filed his Replying Affidavit sworn

on 16™ June,2025 by tT-’ReTrfjgrem who averred
that: _ C

The Applicant did not advance any Y, _é?v
' stay of the trial court’s j nﬂ. nt wh

egularly and the filed
RldM e rrectly afp F@orovisions in the

L ':'- the' Ll a lons Act.

Potantial loss the deponent

Bubstantial loss would be

edethere is no proclamation
¥ Cotieln the Applicant.

gy decree which is

:t *

ﬁ"'.".!;‘:" BIETT0, - LK Rpplicant were to

succee

d. The ."
tactic by the Apps

asceftbind® certamed and

“-‘Io faith as it is
litigation as
nothing has been p{g _ § rate that the

Applicant will be prejudfagdibif S
granted. . "'"-._

pught are not

e. The Applicant’s applicat' .-:!- e appeal lack
b

merit, have no chance of sg'c.lce .h-uh pading brought

costs.
f.That the Respondent sh . "F.'i. estricted from

enjoying the fruits of hIS uﬂv_;._'-. ving been the

in bad faith and ought to be d'

successful party and after wait “thEdudgment since

2021 when he was retired.
g. In the unlikely event that this court finds merit in the

application for stay, the Applicant should be ordered to
3
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release half the decretal mount and costs to the Claimant

and deposit the other half together with security for costs

of the app 1 Jom:c}'lnfj account of the
ﬁ ]@s ondent’s
t of avoiding further delay once hé@#.is

nahzeo

5. Th pllcatlo Wi disposed of by writtgp*Sa@missions.
||F*| 2 ﬁ.
! ,.I'!.__‘_.}._ IS SU IS

. slCS. Fredrick Collins

E dated 18" June, 2025

to refund the
decretal s Y R -- s #¥ssful. Counsel

relied on the :. e of Kenya vs

Taramusi Francis Ongokj(3019) eRE issue.

7. Counsel further submitted thek=slicy ARS as a public

™~ I|"-

;E-.;
heard expeditiously and determinegd uard public
dse '

corruption vs Peter Mangiti s

university funded from exchequer.gd er should be

money while relying on the s & Anti-

016) eKLR.
Counsel also relied on Article 232(1) e Constitution

on prudent use of public resources.
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8. Counsel also relied on the case of Teachers Service
Commission vs Bens Ku i (2020) eKLR to
submit tha@ thﬂﬂti: H&q}e‘f eposit

seg@ virtue of Order 42 Rule 8 of the Civil C e

Ruless

f%®s OCO LAW & Co.

sions dated 30" June,

-

| " - - EIE Sy der of stay of
exec| kiof ‘ :' '- ?.'*- it stay pending
SHE the
o,
y  conditions set

appeal is g ,:.?"‘_f.__ ivil Procedure

Rules. That the app

in the above provision org tantiaMy b application

being made without unreasofgitelided security for

costs.

10.Counsel relied on the case q{ll angalwa &

Another vs Agnes Naliaka 14i--
1
o

what amounts to substantial loss*@

5P ) eKLR on

& s bstantial loss

which was shown to arise once exetutioridBroceeds as it
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should be. That those were monies decreed to an employee
having worked for the Agplica
11.Counsel f@. trf :}(UE
0

n the purpose of stay of exec

pen i otILOM |ook at the
interepies? el o R
ffscl relied on among
om Dova vs Tarbo
Sl O" security for

': ion with the

" er security for

costs should not be the redgo Respondent.

13.Counsel further submitted thatssibeif t where viva

voce evidence was not calleds h"l. o loads of
.-'-:
I's ?'5- ”»i"ﬂ. addition to

sl

proceedings hence the Appllcan_‘l.
conditions above be given timeli .-.1 *& h to file the

L

record of appeal and canvas the ap ..,_

ca

N

14.Counsel submitted that the stay app should be

dismissed for not meeting the conditions for such stay._
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15. Rule ﬁ-ﬁﬁ i ﬁa‘S ?féatlons
Court r’Jre Rules 2024 requires the stay app _@

be ﬁI n the a

file which the Appliedgiias complied

AN ;
and declgeh tha A NS QAR Deen made in

--l.

16. e grounds upon which

el of RS L. '!.-.L_-_?- ay of execution
are well yolieviedH Tha ﬁ bihder Order 42
(- p ‘*-.-“.-.,.‘;_..
Rule 6 which SEpLM o, 2 m
: A ™
(2) No order ', e under subrule

(1) unless— (a) the™
result to the applicant &g
application has been madeswithQut unré
such security as the court™ggelersg for t
such decree or order as may ragel

been given by the applicant.

gtantial loss may
the oriigs e and that the
delay; and (b)
berformance of
g on him has

17. In Joseph Odide Walome v Dawd Mbadi Akello [2022]
eKLR the court in support of the above provision held as

follows:

An applicant needs to satisfy the court on the following conditions before
they can be granted the stay orders:
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a. Substantial loss may result to the applicant unless
the order is made,

b. The application has been made without unreasonable
delay, and
C. Such security as the court orders for the due

performance of the decree or order as may ultimately be
& binding on the applicant has been given by the applicant.

18. On the issue of substantial loss, this was ably explained by
Gikonyo | in the case of James Wangalwa & Anor v Agnes
Naliaka Cheseto [2012] eKLR where the learned Judge

observed:

o) oub

of execution has been put
i -?.- does not amount to
ant/a 3 hag e el ed and completed,
that is to 16 F 2/d, as is the case
here, dagcamotun.# "‘1 or Order 42 Rule
6 of the _,. ~ process...The
applicant mu Owililt the execution

S :;.

will create a StateJOMENG 5 Ay, by affect or negate the
very essential core™Qfaliofd -o!’ Canlat ' "'-..I ossful party in the
appeal. This is what sub *.. (514 less WOU TR

19. The Applicant is sed nd=sstay tion of the

judgment and decree of judgme eli y Hon. T.M
. n I|...
Olando on 17% April,2025 of Kshs 3,195% oK T same is

o
i

said to be gratuity for the 34 years the;

""‘"h_ t worked for

of ;_.
A fe Ve
" .

the Applicant.

B,
20. The Applicant alleged that government

N
institution which solely relies on public resources which should
be preserved as per Article 232(1)(b) of the Constitution it is a
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public interest issue that the public funds are at stake hence

substantial loss would occ
21. Wher@ R:Im‘ lU&Tf e is in
Sj o refund the decretal amount in the é the
appeatl'k? ﬁis means if the appe€lLasuccessful it
| . :'.'.-. thi .fj allowed to

a po

successi

may be

the grounds in the

,u__}r. e triable issues
_# _
i"\.:f-. ondent which
gty o]

“ |f e CBA applies

22.

23. In the interest of jud the grounds

in the memorandum of appeal thts T8 » Applicant a

chance to have his appeal first heardsa ed. This will

‘Hl Ilr

".

avoid rendering the appeal nugatory-.

.q-. ""n.

24. On the second limb of app w ourt without
unreasonable delay, this court note s stay of 30
days issued on 17™ April,2025 lapsed on ¥2025 and this
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application was filed on 19™ May,2025 which a reasonable

period. ;}' L{I
25. On the™ 's.%kelfﬁ or JS Tfﬁitated
ub ic |nst|tut|on it should be compelled _@!

42 Rule 8. The said=std

that b

the sa as per Sion provides

as follow fé‘
F

Commi ",-
[2020] KEEL

§®na 7 shall be required
Ahment has undertaken the
br sued in respect of an act
pacity.

ed tob

chers Service

Mwangi

Being a public ln
orders of stay as the decr
considered the grounds of TRy
application and | am satisfied th&tth

£t in granting the
glic funds. | have
endix 8 to the
plous. Being a

public institution, the applicant iS*#s guired R S/t security by
virtue of Order 42 Rule 8 of the Civil Pt el re T
27. In this case therefore the WMplicotWamould not be
e e
compelled to deposit security for O3 "51.._.. ,._, cing a public

. . L Il. .'I*
entity the Respondent is assured ¢fi P

the decretal
sum if the appeal is not successfu '53__
28. The Applicant has therefore fonditions for

grant of the orders of stay.
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29. The application is therefore found with merit

and is hereby allowed m[r:: erms -
a. Th E e}k‘{ rd of

I in the court within 30 days of t

ﬁerty to apply and.sfiga‘'reasonable

cameal h; M filed.

dor be

;I
P on 8" December,

ce and or further

30.
Dated at Nairobi this 9" day of October 2025

Delivered virtually this 9* day of October 2025

Abuodha Nelson Jorum

Presiding Judge-Appes
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