REPUBLIC OF KENYA

IN THE EMPLOYM I:;ALIRZU SLT}\!E::;T

¢1 AP EAL NO. 13 OF 2024

(FORMERLY)

TECHMNO-T iR ~ B e rirerressrresaeraaans
: %, {

APE

CHRISTOP,

RESPOND w&ﬁ . N

(Being an appec r- 0 ~"-' Wanjala (Ms) Senior
Resident Magistrate ¢ ol ], dhate B R020 in respect of
the Appellant’s Notice o l 5".: Applice PRI | A" February 2020
filed in CMCC 10221 OF 2038Wefore the%g gistrates Court
Milimani Commercial Courts, Nairgb®

UDGMEN

1. Through the Memorandum of ‘.-||,. -1--*7-* " November

2020, the Appellant appeals agalnst tr “: _._, delivered by

Honourable E. Wanjala (Ms) Senior R g _L_ S¥rate.

2. The Appeal was based on the groun

i. The Learned Magistrate erred ul and law by
2ad with Section
23 (1) of the Work Injury Benefits Act 2007 confers

powers of adjudication of any claim for compensation

failing to appreciate that section 16 as
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arising from injury or death in the workplace upon the
Director of Occupational ﬁ and expressly bars
in

institution .of kgcou pro ig e aggrieved
emplo@l ﬁv T[

ii. ed Magistrate erred in both fac @a y

%’ , erpre'r the principle of legitimate expeéin

d holding it applied to all claims~tEwere already

3 7=

K
aw and fact by

sWPerior courts i.e the
@/ No.133 of 2011 and
of 2019 were clear that

o

The L&arnégMagistiate™erTREballEY, law and fact by

o = e
" s e
ERER. jurisdiction to

holding that the} Magistrates
hear and determine Vprginjury .

v. The Learned Magistraté ‘eﬂ‘ag in R

basing her ruling on irrele PRI EChnsil S .

and fact by

3. The Appellant prayed that the subor_ e

g Ty

ruling of 3™

"
n

-

=

ted with an

g 6" February

September be set aside as a whole aj

order allowing the Appellant’s appli{:q.

2020 in its entirety and therefore strigig «Plaint and the

suit in its entirety with costs of both th*igaseEadnd the lower

court proceedings.
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4. The Appeal was disposed of by written submissions.

5. The Appellant ur & ?J ritten

submissi 1th February 2025. Counsel r

case 0go V h [1968] EA page O
rfere with the o-.-ﬂ"-_

geal arose from

superlor urt Wi the inferior

court. C - I fud

< ut th - a
|on F.omactment of the
WIBA wh F.-wn = e _':’( pefect in 2008

hat the Appellant

bruary,2020 seeking to
t the magistrate lacked

hence the matte , - _.- AC '«_ f@le into force.
o
i )

6. On the issue |sd|ct|on, counsel

submitted that while™ &} (St i " g hearing and

determination, the Hon. Chigf™"stice P48 Bn the Kenya

Gazette notice No0.5477 somé-g ackce d 5 relating to

pending court claims for compckgdkion ork related

. . . "l-. i .'Il..
Injuries. % 1;:11

_“_ e notice was
% “any

‘conferring jurisdiction” upon Maglst‘at OO Wever, with
£ WS trite that

k| 3 S
o " -Gl tution and/or
L8

7. Counsel submitted that the net effect offt

great deference to the Hon. Chie}
jurisdiction is donated to the courts
the statute which created them.

= T
8. Counsel relied on the Supreme Court’s decision in the matter of

Interim Independent Electoral Commission [2011] eKLR
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to submit that in any litigation, jurisdiction is central and a

court of law cannot validly take ithout jurisdiction.
The Supreme C in l Enjrig Court of

Appeal her of Motor Vesse

Calt enya) Limited [1989] KLR1, WhICh e

that jel%ictlon flogNsfgom the law and th Mgt court Is to
apply tHEESRMe, Wi o |tat|ons herein. Such a

ough the crafty
favours to discern or
where the wording of

I..J

-"ﬁi on No. 33 of

/ 1‘&,_ d 3 others

[2019] eKLR T omit=eflat where the

Constitution or any WIE. Y an, with a clear
.

mandate for the resolut . -a give i, disputes, no

other body can lawfully usurPssl ﬁ‘fow an it append

such organ from the pedestal ofaXsEution® nandate and
in @ case where a statute confers e)'(.. -uq'... - ction on the
relevant body to determine the relevantix : :',.& e body must
act under the statute and not out5|de-4,Fl b ""il.

10. On the issue of whether the Ledrhes F.. ate erred by
failing to appreciate that section 16 3 i ectlon 23 (1)
of the Work Injury Benefits Act 2 SO0 powers of

"k Il

adjudication of any claim for compensation arfs

g from injury
or death in the workplace upon the Director of Occupational

Judgment Appeal 13 of 2024



Safety and expressly bars institution of court proceedings by

the aggrieved employee, nsel dson_the Work Injuries

Act part IV to Tj ICLJZ T nal Safety

has sole @(yi Ve jurisdiction in all ¢ n? of
injuri ed in_the workplace.

11. Co%l relied of¥ dfffong other cases, the JfH
No.4 ofi@glgo; L #,.pr'

- :
ot -:r_ 20 LR Rt nder the WIBA,

in Petition

ney General

seglfbn l(i YWl 21015 2 1oy S subjected initially to
a ess RS Q) b with an investigation
aNeina Wi d b ' ._ :.'*5‘3 T orsmuapeal mechanism

to the the 4 _‘m“ ds a claimant or
0% . "t
w L *"'n.

his depe At - der common
law or otherwigS gl SN e

12. Counsel relied o"‘ﬁ- ). = '.'-. ""-II case of The
Speaker of the Natiofie e (2008) to

submit that the courts must e%erci N first give an
I (0 deal with
the dispute as provided in the relevg -u.,'. 8t d that if the

LY
court acts without jurisdiction, the proce

opportunity to the relevant bodics

a nullity.
-lI 1..-'

13. Counsel relied on the case of N ro Ity Council v

Trans Mara County Council and.’ ivil Appeal
No.25 of 2000 to submit that wHerHs

procedure to be followed, the parties

W provides for
to follow the

procedure provided by the law before thepart &% can resort to
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a court of law as the court would have no jurisdiction to

entertain the dispute.
14. On the |ssr$h I_I)erJSU }z?gxpectation

owed to nt, counsel relied on t lor

Labe d \'
among sg¥hers to
only thogcReuits

I—

either th "v'_n| S GO | g of the common

r
L eu e Rodd Waa e mgannot hide under
j& ﬂ -ull“. 2, e
the doctring 0 5 ol _‘_ﬂ'}i asons that the
suit was FHEETRSL Ty . 3 u,‘:: ,p of the Work

Injury BenefiteACnORROC! " He :-._' .""-.1" and Court of

alubengo [2024] KEHC 39
BN applies to

@it that legitimate exps

the basis of

Y Bof laws, prior to the

ct 2007.

Appeal have held “E,"ﬁ“- : . applies to only
%

those suits filed before" _ p\Work Injuries
Benefits Act and the Gazette ™

not confer jurisdiction upon the Mg

Justice does
as it is not a

statute. e .
LY
16. Counsel relied on among other casé =:" ‘1 Samsc of Color

Label Limited v Walubengo [202&]; ‘!' :"-1:. 64 (KLR) to

submit that without jurisdiction, the Gl & proceed any

further and that the court shoul s discretion

favourably and allow the application @ IL':J-'i-- pbruary 2020

o xR o
for reasons that the Honourable Court did not M&Ve jurisdiction

to hear and determine this matter, being a claim under the
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WIBA and as held in the above case, the Gazette Notice by the

Hon. Chief Justice does ot c jurisdiction upon the
Maglstratesccjﬂiﬁb EUS

n the other hand+T ot file his

E ESPNDENT'S SUBMISSIONS
17 Th

espondg
1 B |

. .
submissi ig Dr atlig
F

g the delivery of

,l-'l |

18" : e CAeiel8 g ;;:: the record of
'ﬁ grein rv
T 1&" ein observes

that the appdbta g2 maa 0 O the trial court
: T Yy
where that Court helt=g{ataj- AR cntertain the

suit having been filed in 201§ of legitimate

expectation as was espoused byt e in Petition

No. 4 of 2019, LSK VS AG & Anoth«e ¥ 1 D LR.

i
19. The court notes that the date of co.‘hgm “fe " IET of the WIBA

was June 2, 2008 as per Legal Noticg 1"! -c'- Fay 23, 2008.

delivered on

ey
g v
L =)
LS

T
as delivered on

The judgment of the High Court by Oj

March 4, 2009 and that of the Court of Appeal
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November 17, 2017. The judgment of the Supreme Court was

delivered on December;

20. The case ingh ‘ay ziff)y the Resp'S e?ﬁ{ ppeal

el
018 his therefore means that the ca

was

Responfent was commenced

e
L
C 8

[, - F : & | .
operation] &l thelM ey ; " ous sections of

'

th y ct llf_o : Vas filed. In addition,

pre the respective appeal

ed erei

21. This c d|d not give

"l-.-

directions on ',"_—7'52'.-':4-_“ he decision of the

High Court and when e two superior

courts directed on matters the or to coming

into operation of WIBA on June 2, ed that such

matters should proceed on merits to* IO usion based

on the doctrine of legitimate expecte,lt15

1% 1
observation in the case of Omutiti N :‘ reisy Inc [2023]
!|-..
KEELRC 1974 (KLR) where it was staf

“Wos the same

.nl‘r;..‘.
xR
The following dates are very important to tf"™*®appeal and any
other matter relating to the issues herein. The date of
commencement of the WIBA is June 2, 2008 as per Legal Notice
(LN) No 60 of May 23, 2008. The judgment of the High Court was
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delivered on March 4, 2009 and that of the Court of Appeal was
delivered on November 17, 2017. The judgment of the Supreme

Court was delivered o
22.The case loviger coug t% in this appeal
was filegwe p%’ o'V, y important
ate. The first one is ha th % the
; w8s filed after the WIBA had commentel] opeér,
y, the High Court had declared various sections®of, t
onstitutiogal48s alluded to above, before ghegpase w led.

e third andle that the Court of Appe€ 2 the Supreme
$0 had nii le8it with the respec .

led therein as

.--_.t, date of fifThg eosc.
<okt : ' } §Pon that has been
> 3 fe, ilar issues as raised
- |

&al and the Supreme Court
s on cases that were filed
urt and the decision of the
rts . directed on matters that
of WIBA on June 2,
ceed on merits to
of legitimate

"l-.-

22. Due to th ;--5_: gave practice

directions on the WIBAgiE tfels VidEg : Gazette No.

5477 of 28™ April,2023 and play¥ed as fo¥

Claims filed after Commenceénip of<{l i t before the

Supreme Court decision -|.., : --.,

7. Taking into account that High Court 5' "‘.- ent dated 4%
March, 2009 in Law Society of Ken , ¥ ey General &
Another (2009) eKLR declared sory {_:_ gsions in WIBA
including Sections 16, 23(1) and 52, QI /ME the procedure
for lodging claims under the Act -i"" ety " Consequently,

the said declaration of nullity created a e pectation that
||
claimants could directly lodge claims for comMMsation for work
related injuries and diseases in court. As such, litigants cannot be

penalized for relying on the declaration of nullity, as appreciated
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by the Supreme Court in Attorney-General and 2 Others v Ndii and
79 Others; Prof. Rosalind Dixo ﬁ Others (Amicus Curiae)
lid.

(Petition 12, 11 and i.jl (C ES ] KESC 8 (KLR)
to lodge t@i ﬁ T‘i
Thege

1 ns with respect to compensation f@k

injuries and disease% d after the

ir
Al

rel§

L F

.-' e the Supreme
ent and Labour
B¥istrates’ Courts shall

i

tbefore the said courts.

Respondent filed

L&

,Ii gmmenced and
.-
' - rmmiS Gl © e P
it was befor o SR LS on .’ 2019 that is

: e I
between 2009-2019 T ETa i Chief Justice

addressed.

24. The Appellant’s assertion that "ﬁ:,ﬂ 3 annot confer

jurisdiction to the court’s against s.t o 3' sustainable
"I."'I...

because even the superior court ap ré l!l} » doctrine of
sl

legitimate expectation such that sucii Ga'ges*E ' only proceed

in court. Since the same year thetieh diled the only
decision in force was he Court of Appeal cree et 2017 which

had overturned the High Court decision of 2009 on
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25

26

27.

unconstitutionality of the said provisions it was only logical to
expect the parties to e):Eo‘lref}'iUt:Sﬂ ce the Court of
Appeal’s deciS@%E en appealed Sljr-e‘itbfrt

. Th r e directions were made for public int @o
solve thg'big confl experienced by co d litigants. It

." i s ) .'
was furld j"'.: ntend 1 t 1
defended TWilkler Br

i and could be

dtion on judicial

autferit IQM 4 H 15" 4 : ¥ shall exercise their
a ofity with -‘%i{ @ Edural technicalities and
Thatmtngl pufgdse [:-115- TaH epCmlstitution shall be
L=
protected. f Afc®$ A ‘.:i b fundamental
principles':::. A e i """uli"n j, defeated by
- i o, P
giving premiu '.-"f-'-f'i'i-__'* It in denial of
access to justice. ™w =%

. The Supreme Court i

i3 v Attorney
General & another [2019Fe & concurrence

the dictum of the Court of Appeal™=is S:

“With respect, we agree that claimantsWghtLo g™
legitimate expectations that upon the pasSEgt
would be concluded under the judicial
invoked”.

ing case have
Act their cases
ich they had

1
The Supreme Court went on to stage

“In agreeing with the Court of Appeal, 3" ; : S not in dispute
that prior to the enactment of the Act; --"_-_-_ ating to work-
injuries had gone on and a number of the Lo J pgressed up to
decree stage; some of which were still being "héara ile others were
still at the preliminary stage. All such matters were being dealt with
under the then existing and completely different regimes of law. We
thus agree with the Appellate Court that claimants in those pending
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https://new.kenyalaw.org/akn/ke/act/2007/13
https://new.kenyalaw.org/akn/ke/judgment/kesc/2019/16
https://new.kenyalaw.org/akn/ke/judgment/kesc/2019/16

cases have legitimate expectation that upon the passage of the Act
their cases would be concluded under the judicial process which they

had invoked. However, such legitimate
expectation, WIBA co S ut/ n n even more
progressive st 3% ﬂ;@ at it is best
that all e ar ized under Sect/on 52 afor /d

28. S in tg -- with the holding of the two S ior

courts gfegconsequenily upholds the ruli .1""""-_ e lower court
- iy "" i
that it i iSdiGli EEED EMER o i g @per the directions

/

hereby digm

29.

b dob Chisfuius
he Ap ‘( >, I-." C ithout merit and is

30. Itis soorde

F e ™
Delivered virtually this 13* day of October 2025

Abuodha Nelson jorum
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