REPUBLIC OF KENYA

IN THE EMPLOYM I:;ALIRZU SLT}\!E::;T

APP AL NO. E115 OF 2022

(Bemg an ag
(PM) deli
2020 at the '

Hon. Kagoni
No. E895 of

1. Through the Memoran A uly 2022, the

Appellant appeals against th ourable E.M

Kagoni, PM.
2. The Appeal was based on the ground's

r !
i. The Learned trial Maglstrate'-qlt'r 1 ’r.,_v- in dismissing
the Appellants case. Iy "
ii. The Learned trial Magistrat

=

'gd himself in
evidence in holding that the™ services were
terminated as per the employ Fact instead of

redundancy.
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iii. The Learned trial Magistrate erred in law in ruling in

favour of the Responden ite overwhelming points

of law and ilti ghea Iyfag C’S e
iv. 2= strate erre Ia

spondent

fact as

ent was against the welght
wced by= the claimant which facts were jus able,
bstantivelahfl overwhelming as prowiQcaiifor in the law.

p fact by failing
:I wfully declared
fiPensation.
gin law and in fact by
the Respondent to the

-

1 '-a;-,-E-
,,. a in fact as the

o BRACE ', 4 _ 1o i\“'ﬁ% Jnce adduced by

viii. The Lé& arn
to test all the
on balance of probabl}ithgs

serked in

into consideration the su i) 'n e h Court and

gksgnd fact by failing
L 1a il = v 5 Y d and adduced

ix. The Learned Magistraté iling to take

Court of Appeal decisions cite®h allant as well

h AR
as the Respondents which autho

.

3. The Appellant prayed that the Appec

inding on the
lower court.

leave days and house allowance.
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4. The Appeal was disposed of by written submissions.

APPELLAN SuU
5. The Appellantj 0 manu o}? rCTpany

Advocat itten submissions dated 19* Janu 2%,
er in

6.0n ¢t issue w
dismissime ed that the
is matter was

er the learned magi

{1 the A

¢|[@nts case, counsg
Learned i.:, istra Sl g
! [ |

R cd at a wrong and

frate shifted the onus of
e Appellant therefore

S ndent failed to

23

I:t 0f employment
o

L s

N by the trial Court

started when he Rekgh & _ v

ol

ing
discharg

g Wi, BT CIE 9 -9k ).l
.ﬂl" . Ey
documents. ' .
e - L

Pty

A
u
LS

7. Counsel sub
, service was
terminated per the emglowprent 4@ k. instead  of

redundancy. The trial court at b e point nt there was

redundancy and on the other T™gp&l h it there no
e MW
redundancy. That there was no evidenOgy o

off dated 9™ July 2019 was recejved Wy

>
N

.3 .
ol otice of lay
4

bEE\ppellant as

required in law. I

Respondent
cts and the
Wlcrefore, the

8. Counsel submitted that the letter sthfe

company no longer had any ruhiise-oos
Appellant’s position was to be afr€ -'.tr"
termination was not about the Appellant’s act of commission or

omission.
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9. Counsel submitted that in the said notice, nothing was stated

implicating that the Appell wa ing. dismissed due to the
fact that he L g tead, the

Responde to reengage the App
getb | future. Counsel submitted that the acti
the o%r

Emplogh
10. Cguns o
theffdase T iy 2 Beverly School of
}L :"‘ , F edure, conditions and

ROUGE LS

iption 2 of the
it Ac

Tdkicd b

undancy under Seeth

r

dyment Act and

g the event an

) LT 6
' ;-f‘.& _‘ﬁ lame principles
, Feiln I't-.-'* e Appellant
was not notifi O dan "i'" o score card
was produced by t

""-,.II, the Appellant
scored so poorly as co W

.

B in the same

e =-to his 5

department. L ey
11. Counsel submitted that followm=#he s Il on and case
law, the Appellant was entitled to s W IE L-"-L_ of 15 days

salary for each completed year of serv1c ':'""" o1y 32,881/= and
that he should be paid Kshs 131 524/1-q|a E "‘-—I._ e pay.
12. Counsel submitted that the Ay 1

compensation for wrongful termina ':!-,‘
||

entitled to
W payment of
leave days which the Appellant was de . Respondent.
Counsel relied on the case of Abigael ep »."I Yator &

another v China Hanan International Co. Ltd [2018]
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EKLR to submit that an employer was required to keep all

records for a period of 5year the absence of any
document to p LJUS T ny leave
days the @3& nt was entitled to paymen tr ofl
days. relied _.on section 28 of the Act
entltle%wt of no than twenty-one da®™sgdnd that the
appellat Myas t &
184.133. x

13. un Bpellant was entitled to

c nsatlo OF f aving found that the
: N

the case .j .

Kenya U Sa-12
Employment ACEN

goay of Kshs

-1 ounsel relied on
_‘_ﬁ;ﬂd erly School of

-.:,- fjon 49 of the
la ."""" as entitled to
.'*"-..1 found that the

at considering

ol
compensation for "'?.";t

[ |
redundancy was unlawfu

the Appellant worked for th® 8 years, the

Appellant was entitled to a corfsfe P months of

Kshs. 394,572/-.

RESPONDENT'S SUE

14. The Respondent’s Advocates |. b. Advocates

A
.::!g L T )-o

Ii-_.
15. On the issue of whether the termination of il

filed written submissions dated 12 D
Appellant by
the Respondent on account of redundancy was valid and lawful

counsel relied on Section 107 of the Evidence Act to submit
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that it was trite law that he who alleges must prove and

submitted that the App fair and unlawful
termination of sinﬁ nYa S ore at all
times du ing of the matter in the s teffcqurt,

the b proof of the allegation rested with the
not on

= ployment Act
Nt duty to prove

& same was lawful and
Broof only shifted to the

alouaf g et nNd lawful and in

_ﬁ _‘@ he Act which

L-«- d|ng to the

dismissal of the=AY | o.

e

17. Counsel submitt "'-'-E.

the trial court that his ert

A able to prove in
s\

ent co

g fermi '

unlawful while the Respondent™greliqd o Appellant’s

goN permanent

and pensionable terms and the hs unfair and

employment was on fixed term cont™ N 4 g,'-l eady lapsed
LY
at the time of declaring him redund il:‘-“ Respondent

T
produced contract of service and notm,le's SRR nder law for

declaring an employee redundant. (i

18. Counsel relied on the case of Josq &' Onyangi vs
BEEMI) (2018)

"k Il

eKLR on fixed term contracts terminating by &Ff

Kenya Education Management In

uxion of time
and section 2 of the Act on definition of redundancy.
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19. Counsel submitted that redundancy was just like other forms

of termination of service ce s 43, 45, 47 and 49 of
the Employmen }E ;Io_fj nd relied
on sectio @i ct to submit that once n

a vala awful reason(s) for termination on a

redund ith sections

40 of tHidkA]

ployer must then cQuaATH

y,such

._ ] ; "

20. oun =":r_ bryjtte U 5 | R [cgitimate and
lawlflil GiLind T 4 ] 3 “0f service so long as
pures fent Act are followed.

Comms o rel B\ ok .,.._. G limgays Limited vs

Aviation g ckee _‘_'_ﬁf{ and 3 others

(2014) ‘!1""".&1 . " "‘-.

21. Counsel furgiteta T ey alga
Kenya Metal W St v- :

(2021) eKLR to sub W e Wt - the
reasons for declaring the AmgeMapt red§

|on Union of
otors Limited
&

stated the

was due to

difficult financial circumstances St inat NN - Which was
occasioned by the Covid-19 pandem Lt_ .‘- --L ed evidence
for compliance with section 40 of the L "'"-‘ ‘ t Act by an
internal memo dated 18" April 2019-,,|a i I"‘u. ay off dated
9t July 2019 and another memo K t ugust, 2019
informing the Appellant of the i ; .i' ination and
reasons thereof. 1.rI--

|th section 40

of the Act, the respondent issued a notice of lay-off to the

22. Counsel further submitted that in compllanc
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Labour officer dated 9* July,2019 and the same was produced

in evidence at the trla court addition to the
substantive a Jr S aigv count by

the Resp cIarmg the Appellan the
Appel not d| pute the fact that his contract w @
term f perlodé ree years which ha Me#d and which

II'-' BedisMissa

0) eKLR which cited

spgaef termination was

inform eidy
_‘_ﬁ. ements of the
-_;-,

23. j
_.'._ ,.. jtted that the

termination of s Ne e undancy met

A basis! fol. e at the trial

Ou N George Buoro vs

q);

o

both the procedura ‘lt-
therefore was valid and 12

t setin law and

24. Counsel further submitted #a due process

hgving'y
set out in law in terminating thes2s®oe!lagn B aVving given
reasons for the same and requisite '- k led with the

‘1.

Y %u_q, agistrate did

Appellant’s fixed term contract for ser ) lapsed and

all his dues having been paid, the Iealr'lrl

nd therefore

not err in dismissing the Appellant’s
the appeal lacked merit.

DETERMINATION

JUDGMENT APPEAL NO. E115 OF 2022




25. The court has considered the grounds in the
Memorandum of Appeal, the Record of Appeal and
submissions filed by the parties herein states at the onset
that the role of the Court as an appellate Court is now more
or less settled as has been observed in several case such in
the case of Peters -vs- Sunday Post Limited [1958] EA
424 the Court of Appeal for East Africa observed thus:

“...on first appeal, the Court is under a duty to reconsider and re-evaluate the
evidence on record and draw its own conclusions...In reconsidering and re-
evaluating the evidence, the first appellate court must bear in mind and give
due allowance to the fact that the trial court had the advantage of seeing and
hearing the witnesses testify before her; and...It is not open to the first

appellate court to review the findings of a trial court simply because it would
have reached different results if it were hearing the matter for the first time.”

26. In thigzea AR s trlaﬁourt was that

nterclaim was

dismissed with no order as td§ : laimant was
procedurally lawfully terminated. Sg3ehApps S S aggrieved

by the said judgment and raised nine. @ 'w«_ S ppeal which

a) Whether the trial court erred by finding that the Appellant’s
termination was fair and procedural as per the employment

contract and not on account of redundancyii

b) Whether the trial court erred in not awardin g the Appellant
the reliefs sought.
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Whether the trial court erred by finding that the
Appellant’s termination was fair and procedural as per the

- TER CEm

employment contract and not on account of redundancy

27. ltis the A@_ &e tﬁat the reas th{ jon of

his erpf¥o t wa e to redundancy and that the p

of sectidrdO of t
Ar.
[

to =i ] et s ’_* = - fon while the

Tr.r

termmatl

loyment Act was_i ool J resulting

*contract was a fixed

effluxion of time.

-

_‘ﬁ?’ the Appellant’s
= 'ﬁ "

ent contract
3,1 2
l."""'l-.-
as terminated on

%

28

but still appr, "'-"!'“;__,‘

redundancy basis. Th&i contracts was

brought in by the Respondent®®. i ' hile claiming

that the Appellant was dismissed 1:"";? cory
. ". . ||I.
29. The termination letter dated 30™ % “|,'n- D

I'-.

stated that

the Appellant was terminated due to'L? 'lﬂs hich clearly

|'-.

points out to a termination on ac q;m-n ndancy. The
’l .

iy

R

= T
was terminated on account of redundancy.

Respondent also in its pleadings ad he Appellant

tion 2 of the
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Employment Act defines redundancy which is at the initiative of
the employer with the yee b in@ N t
30. The court gr;%_ it e trial courtlﬁ jﬂf ndent
@ hearI to introduce issues of mlscon%

oughtsmo
declarin@the Appge t redundant whep ated that it
i ﬂf &
e . P Sy .

Ll
= '

would re§ i ot e
f = .
- f o - ;.
3 N e R . f ig ‘J
4 .

31. on the employment

ver disagrees with the

-

_ﬁi h employment

et 2R cmployment

contract and 5.':#‘,_ ' the Respondent

9

was the one dated 5" %gmgeml LR cc years. This

contract was not signed by the id not object

to it. The same contract lapsed 1."""'r-r eIl 4 and there

was no indication of whether the sarhe Ak as renewed.
F -’1 L) ":"
The Appellant continued working’ -als T "lu_q_ ce he was

presumed as a permanent emplo :Fqn._ ontract was
...1‘

. . L
constructively renewed since he w3k

3
h!l-
.l

Ll 1

expiry of his term contract. There was no con

inated upon

T
8ct brought to
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the court’s attention of 2016 or attached by the parties hence
the trial court erred by gely ?la;n s c a S
32. In additiog, 1 iNation letter aiﬂ]. to a

contrg end d by effluxion of time. The court

finds thgd the reagc
1t |
[ 1.

court wa :; accotihig

r termination as_ocktomlll by the trial

[2014] eKLR -'F"!'“_: e K %5 _:. n0f employment on

account of redundancCh is substantive

justification for declaring redés s procedural

Rgy and
fairness in the consequent retrenc
". -

34. On substantial justification, the M required to

prove the reason for termination 43 of the

Employment Act which if not pr 2d to unfair

termination under section 45 of the s Appellant was
issued with a termination letter dated 30! Aug ,2019 stating

that there was no work.
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35. Whereas the employer is given power under section 40 of
the Employment Act t reIr-u‘ctu to stay afloat
the reason(s) for‘%g ent must jﬂ the

procer redu dancy, s ection 40 of the Employ
|

caters T the prg
i1
[

|
intends tbtt@rmi

i"- '.—L"“'..'-n-
!_:I. 200 "..
N

e to be adopted_by* sl ployer who

§ of redundancy.

oyment Act provides

onee personally and in

-I

_’ﬁi redundancy at

""-l..i"n ndancy is to

least one~AeTlc ﬁ -;.

take effect. -"-.

.

36. The Appellant -'1. iter dated 30"

August, 2019 three days aft® o dated 27

gulil_nter
August, 2019 to all employees on Je §nty ]

o Y
The Appellant denied receiving the Ot RO

\Te.

1 'n;i. pffice on 11%

btrenchment.

off dated 9t

July,2019. The same was received by-,ltf'rn
ya

July,2019.

.:-:h
37. The court therefore notes tHi2

’
'.lll-

L =)
Lol

ppellant  was

" i

terminated on three days’ notice instead of orf®®nonth notice.

In any case the Respondent instead of giving the Appellant the
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required one month notice, it proposed to instead pay him one

month-salary in lieu o e as p r S yet the same
payment is in pe‘@ﬁb he one-mo j: Q
h'@]wre ent for consultation, the Respon I@E

38. Op
I
proved ®3hat thed AbRellant was consukelailhce he was
AL | ;
e ]
terminat megh & 5 ncy. Unless the

cirg¥ : 5 " i ®0e an utterly futile
A se to hf d-'any Xne ations, consultation has

to be real N _‘.ﬁa d Chief Judge

succinctl - ' o ‘;

.-' Cammish v.

- iy
Parliamentam\&=Se

L The party to be
ihust be given
opportunity to
. permitted. The
> N and listen to
‘""‘«.o he y then) decide

“Consultation has to g
consulted must be told
sufficiently precise informatiog
respond. A reasonable time in
person doing the consulting must
suggestions, consider them properl!
what is to be done.” e -Iu.'. i
39. Regarding selection criteria, ther R4S ~.ﬂ

e

provide any criteria it used to declar‘-‘th. \DREEERt redundant.

Nt did not

The Respondent did not pay the o-!;F (a1 S®\ erance pay

.
-

and his leave days apart from the one =Py pay in lieu

of notice as required by the law.
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40. Whereas the Respondent was justified in declaring the

Appellant redundant ingord§r to r H itive during the
COVID 19 @ S however t
, Qar as_possible as set out under sectlo

|
il with the

g the appellant

Whether the trial court erred in not awarding the

fAppellant the rellefs sou ht.

e-e . %‘1 as terminated

41. The

fairly and pai ge r offered the
= 3 """'

Appellant on|yEn e 'ruf-- Sk .:‘ more. This court

having found that IE AbpotaT BN nated  unfairly

proceeds to award him h|s d claimedy tual monthly

k statement
881/= which

probable his

salary the court will go by "'i“_ Kapella

which showed that he used to H"‘-qw
was most likely after deductions heng ) "l.'i'-l...:
gross salary was the claimed Ksf H“ (OR0/= before
deductions. No Payslip was attached-"ho O

1
It was also not in dispute that the KAns

Respondent from 2011 to 2019 X

'3“"
approximately 8 years.

.""‘" gross salary.
'.--m Mg rked for the

a period of

" i

42. On the compensation for unfair termination the court is
guided by section 49(4) on the considerations it should take in
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making such award. The court therefore takes note of the

period the Appellant work for pondent for 8 years,
the nature Of@l U’l@' Tj/vards the
)

Appellan salary as compens fair

termi
43. found Juthe appellant -.- lly declared
i :
lemce pay at the

redunda

/3. entitled

PP plete service which

L J{ oMy ance which are
'H
classified amoon] ﬁ s g :'! k! section 90 of
A
the Employmae m& 3

TFEBne year after

'1= o T w W
cessation thereof. (Mnated on 30

August, 2019 and filed his™ 2020 hence

outside the time given by sectiomg&@mfithes ese heads of

claim will therefore be disallowed for*® b § ’ rred.

4

45. In the upshot the court finds ar_l_:l, I!IaL*

Appellant’s Appeal merited and tf e '.?{\

g ;

the
ereby

allowed with costs as follows: -

a. One month’s salary IFFReu@F notice of

redundancy.............. 32,881
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b. 6 months’ salary as compensation for

unfair teym tlon '511197 ,286/=
J 5!‘ o - |7/

TOTAL KSHS 361,691/= 6’
I
46. It is rderef{
ober 2025

| Delivered wrtually this 3™ day of October 2025

Abuodha Nelson jorum

Pres ol'l
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