REPUBLIC OF KENYA

IN THE EMPLOYMENTf: m RELATIONS COURT

C APPEAL NO. E024 OF 2024 t _6.
IMBUﬁﬂ ............. - T

REUBEN

APPELLAN

GITE

lon. P. Muholi
gistrate Court

(Being anQpPEAldT o
(SRM) deliveréa

f

Ko ¢ February,
2024 the Appellant appeals a 4-, _ Nt of Hon. P.
Muholi (SRM) delivered on 25th .' [ in the Chief
Magistrate Court at Githunguri, MC |r 1' of 2020) on

grounds inter alia.

a) The learned trial magistrate erred in [g Id misdirected

himself when he failed to consider the Apf pissions on both

points of law and fact.
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b) The learned Magistrate’s decision was unjust against the weight of

evidence and was based on misguided points of fact and wrong

principles of law and ha ocTi:ed}nUS of justice.
c) The lear |aI rate erred in law and fact a the
Res never terminated the Appellant unlawf

owing that the conduct e resp

evi on reco

implie Iawful tion of the Appella any justifiable

reason.

d in Law in failing to enter

Ftions of the Respondent

-I

the Appellg > DprifER il
o

dl I?"V

gect of the claim for

L1 , )
¥ "‘1.'“ pellant’s evidence

= FrRoy ed u e Be£vidence submitted by

failing to enter

judgment in .rf- 20 [,
compensation for 1& i3

being uncontroverted by t! o gondents. i

‘.L"'L..

The appellant therefore prayed t

dgment and

_ _ O T
decree of the Chief Magistrate’s Cou kit

]
f 1..-'

K. ||"l‘ﬁu anuary, 2024

guri written

! |.r
and delivered by Hon. P. Muholi (SR'!,VI.').I

in MERLRC NO. 1 of 2020 be set ik

q'l-

> honourable

court makes appropriate orders in Ao Ol e claim and
N

further that the honourable court issues a declaration that

the actions of the respondent amounted to unlawful
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termination and thereby award the appellant compensation

for unlawful termination_in ’-:}—Idr]of Kshs. 321,984 as
prayed in t@_ HL }?‘dated 23rd

Octob

= . & -
The BEa Was odt by writeta 6i0NSs.

Drttghl among others

ent pending

disciplinary f""'r"; AN Ty '_H and at the time

Ty rl

of suspension, the apyg D hand over all

the society’s property and®&o u.q:_ents ossession to

the Inventory Control Manager, of invitation

to disciplinary hearing did not captbr e

..,_l ions that the

#-I

1'r1 11"1-.“_ the hearing

I &_‘h
the appellant was not allowed Qi GO/ 4csses of his
I..H‘ =

choice and was asked only one qu y

disciplinary panel would ask at th-!e,I

is whether he

- N
saw the date of the invoice which questte

..I
L

limited the

appellant to a yes or no answer and was never allowed him
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to explain the events of that night. According to counsel the
appellant needed to be_give I‘jpportumty to explain
himself. Fur L I m?i ed by the

resp ’C{he lower court showed the app a@v
ask%he samejgygstions he had answergéMsa#nis response
/’:-.

to sHOPES BAC8ding to 4 e hearing was
gerRfdnt gl Chleg | 1/‘ gFoutcome had been

T L 1 = ) .
5. 5 A | £ un e 1 Sadigcnt’'s witnesses

4

ﬁ g2 grounds that
Y

f . & . Sty o
the Distribuig uu R AR o THE" to detect the

!
reprinted |nv0|ce Ao note that the

%

appellant was a Loglstlc A ant h&@ E-n promoted

from his former role of DistribtDa#igsisis S his role was

custodian of products. The error QMaf 'h,:.: otice and or
detect that the invoice was a reprint, 3{; :'7':‘. e appellant’s
NH

but the Distribution Assistant’s. THe' 5' as therefore

blamed and terminated for the niidis _::: fother person.
.'i.

Counsel further submitted that despre™thgdact that the

goods were loaded, they were detected at the weighbridge
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and thus never left the respondent’s premises hence no loss

was incurred.

Mr. Mugo s 1(&1&9 J USKSJ Tfpellant to
han O\E}e ondent’s property and docume%
ied” the

poss ion pr|o proceeding on suspeSsagh impli t

resp “_é!.r ade up ’/‘f: dismiss the
I‘ "

(‘ s pondent during the

y.
rd the appellant fair

Act and the

the case of

Const|

Michael Dg .J,J Insurance

‘\"‘

Board [2004] C ~| A Rose of JSC vs.

Gladys Boss Shollei & RIR. Counsel
further relied on the case of ro vs. TSC
[2013]eKLR. gy '=

In conclusion Counsel submitted ,that i .:“. foregoing it

.
Lo g to fault

fi‘

':i' fie claimant’s

':'-

_'a‘

was clear that the trial court errefiin

the respondent for unfairly te

service and urged the Court to set asi¥a@nhgmlEcision of the
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trial court and grant the prayers sought by the appellant in

his memorandum of cIaer‘I’ed:}- tjnal court.
otheﬁ

SPONDENT’S SUBMISSION
subrt ...51, that the . was lawfully

8. Mr

ru, Cou or the respondent Qm

. #y confirmed by the

Fappellant was guilty of

' neglecting or
.o

y] .li ihis duty as a

careleSSymad)
&
& b, eI
Distribution AEN) RO ol ;- .-—-..' iscipMadry process, it

'1% Ny
was counsel’s sub 3, Of t-h YA o s afforded an

opportunity to explaln ._.1_ If  orfg egations of
F .L"'L-

misconduct in accordance™ vy s 11 of the

L]

"".

Employment Act. The appellant wa,§ i  disciplinary

i‘-—-..

hearing which proceeded before, the R3S i *8he appellant
T e

and a Union representative wefe; iRsE d that the

s,
(A appellant and
Ii.‘.

e ellant by the

statutory burden to call witnesses ."1

no explicit prohibition was placed o

respondent. Counsel further submitted that whereas the

6
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appellant alleged that he was not given an opportunity to
explain himself, evidencg on r shQows the contrary. The
appellant | L j ?I’EP?-Which he
respon ’Qe was thereafter invited for a %y

genation [etter

hear which ended. Further, the &
1 By ;
stated e ..[._11,._- a'ﬁ.- he foregoing,
} f g followed and met

fe case of Walter Ogal

et o )
o the'reliefs sought
b, |

MRS hat section 49
of the Employment Act g R reliefs to be
awarded where the court g of unfair
termination. The trial Court awaMga: aimant one

month’s salary in lieu of notice, accrue 3' d 50% costs

of the suit. Counsel further submjttetiiEAZ g aimant who
loses a claim for unfair termirBis : Bt entitled to
compensation under section 49 and #f the case of

Francis Nyongesa Kweyu vs. Eldoret Water and
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11. The trial Court (Hon. P. M‘-Fﬁ

8

Sanitation Company Limited [2017] KEELRC 1330

g{t has considered the ground
Memo%ium of A , the Record of Appegl#ts

L. " ; f
filed by PeiR cou % ety : ;
F;. N Ay '
SLING 1 S O :

(KLR)

gk SuUbmissions

the principles

whight M Crial court are now

Hyara & 2 Others vs

f Appeal stated

: "'l-.'."i'
l.:.'l_ .i.

Yo T :gh Court is by

g, which this Court

k|

acts in such an™a .7'-.:: welREREL IR iefly put, they

iust rect Bhe evidence,

s own

should always bear in mi S TRak it ' er seen nor

are that this cou

evaluate it itself and dre bns though it

heard the witnesses and sho

"'"‘ﬁ' 3. allowance in
L 5 'l-

this respect. -’1 i
F f e
% e

e benefit of

listening to evidence and obser ¥@meanour of
n

withesses and came to the decision, the !‘

f the present
appeal. The Court acknowledges that an appeal to this court

from a trial by the magistrate’s court is by way of retrial.
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However in exercising this jurisdiction, the court must guard
against acting whimsically. and its view of the
judgment it c L IH& ??e in the first
instance @Q
trial co need nofbgloerfect but provided | gkline with the
operat v';"'i': e OS™mable de ﬁ the evidence

£ U C
[ /J g cre simply because

furisdiction to revaluate

nding of the trial court. The deC| e

S

.!1 gl the judgment

"":-u..'"

of the trial coute i ha.M by ERed before the

trial court. At page © -‘n Al dgment of the

trial court reads:

“The claimant was alleged to havé 1-4._;% P re B \/oice and the
date had been backdated. This accordgttl thée lent was a way
that could cause the company to lose gUQUs:. IS ason sufficient
enough to warrant a dismissal. It was theMgh%® =t at the invoice
was not printed by the claimant, the same i ." by the loading
clerk. The claimant alleges that he had: etE bmaly and sent
it back to the loading clerk. The genesisy of] ﬂ’-' gy was by the

loading clerk and not the dispatch clerk. By ompany has a
. . . - i ""'h_.. . .
right to dismiss any person on any all@ga 5 el Y er, warning in
such circumstances would suffice ai ke ain of several
other players before it got to the claimantgs e ar that this was

the first time the claimant had been found _nEh v pmaly...”
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From the above extract of the judgment, it is clear that the trial

magistrate felt that the dis ssal;}ﬁallsproportlonate to the

offence committeﬁ{ L |tE ' yland UK
Ltd v. S ﬁ@ RLR 91 Lord Dening observed as @

‘The cogtect test gy \Wls it reasonable for the egMalalers to diSmiss

him? |i#sa@ reason mployer would have ar'l‘f'"# him, then the

dismié ”"_ as unfair by easonablgs€ps ghight reasonably

G be remembered

have d| bed h
t Bt in , Ppleness, within which
p#mother quite reasonably

F
e ‘
ia - inably dismiss the man. The
othqr qmt
3 nable

foth views may be quite
to dismiss him, then the
ou@ii e e other employers

. A
-“ﬁ b
MNPSE 5

13. From the above extract of the judgment, the trial court in

a sense was of the view that a reasonable employer ought to
have not dismissed the appellant hence reduced the dismissal
into a termination. In this court’'s view a dismissal and a
termination have the same effect in that they bring to an end
the employment relationship. A dismissal which is often called
summary dismissal is a dismissal for gross misconduct as
stipulated under section 44 of the Employment Act where such
employee is not entitled to termination notice or payment in

lieu.
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14. This Court is in agreement with the trial court that the

This Court in the case of Wang v Equﬂ:y

t-..;"
3187 (KLR) stated as follows n E

11

proportionality test:

appellant did not originate the chain of events that led to his
dismissal and the fact that this was the first time he was
caught up in a disciplinary case. The dismissal was therefore
disproportionate to the offence allegedly committed by the
appellant. The principle of proportionality was considered in the
English case R v Home Secretary; Ex parte Daly [2001] 2

AC 532. where the Court stated as follows concerning the

2 -'n',i'-,,

“ . leads Yorasgraa N Y ' L Y ""l:'"- Bditional grounds.
What this Me 3RSl B pae o U1 OFL O ythe substantive
merits of a de ,-'-'-f?f-_._ B g L gportionality invites the

R0 roportionality may
fMkhich the decision

court to evaluate tf
require the reviewing Y
maker has struck, not mer& giange of rational
or reasonable decisions; secog g test may go
further than the traditional grofgdsuQ i€ ch as it may
require attention to be directed "@=fh&s relati § t accorded to
interests and considerations.. " :

3] KEELRC

Lrﬁ .
“The respondent failed to demonstrate how the infractions if any, put
the respondent at reputational jeopardy or risk of loss. Further,
assuming the infractions by the claimant were offenses against the
respondent’s code of regulations, they could have been dealt with by
less drastic disciplinary options than termination. Not all infractions
in employment should attract dismissal. There are less drastic
disciplinary measures such as warning, loss or privileges or
surcharge where there is material loss, that can be handed

down to an employee in milder cases that need not attract the
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ultimate penalty of a dismissal. It is the Court’s view that in
terminating the claimant’s service based on the allegations
against him, the respondent acted disproportionately and

unreasonably hence unfalr" ‘}' US

Section 45 of the Employment Act provides:

45(;Il shall terminate the employment ‘F"@

(2)A y&fMination of elnp - "‘"f unfair if

the enmije

plov
oyee unfailiy

(R

iis a fair reason—

- ca pacity or

"u.
"L

ﬁ...'-.,
A

employer;

(c) that the gmid '_ ooy ac dance with

.ﬁ E-_i o . .--" .l'."-u

fair proced Fe.
15. The above section therefore incorporates the principle of

proportionality by requiring that the reason for termination
ought to be a fair reason. From the foregoing, the trial court
having found that the termination was disproportionate to the
offence the appellant was alleged to have committed, ought to
have returned a finding of unfair termination and assessed
compensation for unfair termination. The court therefore finds

and holds that the appellant was unfairly terminated.
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16. From the pleadings, the appellant was employed on 3™ April,
2017 and was terminated on 4% September, 2020 implying he
had worked for the respondent for approximately three years.
He had no disciplinary record and further considering that the
offence for which he was purportedly accused of did not
originate from him, an award of eight month’s salary would
adequately compensate the appellant. This award will be in
addition to the awards by the trial court. That is to say the
respondent is hereby ordered to pay the appellant an
additional amount of Kshs. 214,656/- as compensation

for unfair termination of service.

17. The appellant shall further have the costs of this

appeal.
18. It is so ordered.

Dated at Nairobi this 3™ day of October 2025
Delivered virtually this 3™ day of October 2025

Abuodha Nelson Jorum

Presiding Judge-Appeals D|visim
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