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(Being an apg 2GS - ThollDY yaliable Lesootia
Saitabau, (PM), inA ) i GT L R G 20 dated 3™
August 2023) Aol e "u ¥

1. Through the Memorandum O% Vo - August 2023,

the Appellant appeals against t l B udgment of

t-d in law, and
it to the Claim

i. The Honourable Magistrate .__ :

totally misapprehended the A 3%,

and thereby reached findings the _'fl_-!'_‘

B based on the
evidence adduced in the proceedmgs ant the applicable

law.
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ii. The Honourable Magistrate erred in fact and in law, in

dismissing the Appellant m, when the Appellant

had dlschﬂg-eﬁl burd } he requisite

w
aving

at she was paid her wagh'principally in
gen then shifted

"

at the Appellant

pefrable Magistrate erred in fact an!. la
diled te  find and hold that the Appellant

monstragég

b in law and in fact, and

manner that defeats the

HGr-SRa on 10(7) of the

owed 'tle Respondent to
p )

OR '1% Py to issue the

At
Qo 18 employment

V. pnd in fact, and
totally misguided v ad to suggest
that the Appellant ha 5 , contrary to
the evidence that was addigi

vi. The Honourable Magistrate -1_1 riving at a

decision that had no legal bas:s z X ounted to a
travesty of justice against the App

3. The Appellant prayed that the Appl . B with costs,

the Honourable Court’s judgment a "::i" SV CELRC NO.
E619 of 2020 be set aside and the App€ against the

Respondent be allowed as prayed with costs.
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4. The Appeal was disposed of by written submissions.

APPELLAN Sl:’?ﬂﬁ%i
5. The Appellan ga 63'11' ocates

filed wsitt bm|SS|ons dated 18™ July 2025. _6'
|

6. On thewsSsue wh here was an employ gl relationship

LA :

between if;'_ partigs : - . o as undisputed
] .

- 1) ' g services for the

3 J
3 5 N ;]

tha

d from the Appellant’s

un:- atement dated

nt That what
"-...;-..

was in disputdes employed as a

"l‘:.;

contract of service as alleged's

casual employee as pt or under a

7. Counsel submitted that the Appeht! ved under a

contract of service and the contract that section

8 of the Act permitted oral contracts: -._(;I relied on the

case of Wanyoike v TransCentur i )yment and
N '

Labour Relations Cause E961 off§ 5] KEELRC

L8
iy il
Ice

153(KLR) to submit that a contract of sen be oral and

the fact that the employer has not reduced the contract into
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writing did not render it non-existent and without force of law.

That the same could stil b |scer e fr r ewdence
8. Counsel sub te‘_ ppellan
emplqQy d@er an_oral contract from February 201

2020 w

was af igoregate period of G.y<Sallind 3 months.

Ll
- '

Counsel i}; ittecht
org g ."-ﬁ_ \ -~ 2

'4 dyment J of causal employment
e Jk‘l A\ =

""EL‘* at her salary

ater increased to

aIIeged that the

BNt section 37 of the

to term co

= L
Kshs. 8,000/= and waS%g¥abte e - Ooccasionally

vide Mpesa when the Respofig )ym the work

station. That the trial court noted 4D p S
Wy o B
the mode of payment at paragraph 7 GRS ent only to

=
-

estimony on

later depart from the same and hol'g.,laﬁ '?A" !:"i 16 that no

LS o
evidence was led that the Appellant W ; _:';uﬁ sh.
'I-. .'

ol

10. Counsel relied on Section 17 of the it Act 2007 to

= T
submit that cash is one of the recognized me®®ods of paying

salary and the Appellant could not have adduced any
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documents or receipts to prove payment of wages in cash. That
she could only rely on Qer denc t; uld not call co-
workers who ere nh ploy of jﬂ they

fy against their employer. _6'
i

gditfat what was .{:xr""' oof of wages

could st

11. CounSglsubmitj
1L
[ 1.

ST

IlTustrated ‘ 2 _‘.ﬁ* the payments

2. % paid a salar
. . \.;t_.,._.‘.. p y
of Kshs 125'-?"—'““, VG i A G shs 8,000/= with

I 1 ]
[lantis: e Sax#

ithe years 2015-

opted to pay vide

work station. This was

12. Counsel submitted that ths. bei ' yment issue
which was a civil claim, what H’:q S Appellant

was to prove the existence of the embl h ionship on a

P
T
!

balance of probability and not beyondul' M loubt.

13. Counsel submitted that the Appellgy

3t
0

discharged

the burden of proof and proved on a obability that

" i

she worked as a cleaner for the Responde and received

wages for work and that such evidence was sufficient enough
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to shift the burden of proof to the Respondent to prove the

contrary. 'L-‘ S
14. Counsel su |t‘¥h( e Responde trTF t the
Appellent t|mo y_by testifying that she was eng

casual @&mployee A was an afterthoudiigiilhich was not

e
L
i.

pleaded § Claim.

15

expressly=6

Bun® nIy arose during the

L dent’Jirahit e sbe arlance with paragraph

[!E|I| Claim which

,.:11 W between the

parties, whethEican

16. Counsel submitted™ )|so denied at

laim that the
sums he paid vide Mpesa to the Chaghk B \/ages but
did not plead any alternative purposé“f RATIG ' sent her the

money. The Respondent’s testimon'y.,ltﬁ : 1-..-‘._ ms were for
! ".
assistance in kind to the Appdi;
!|-..

afterthought and not pleaded and furth e Respondent

= gl
did not adduce any iota of evidence of the s&¥® requests for

assistance from the Appellant.
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17. Counsel relied on the case of Daniel Otieno Migore v

South Nyanza Sugag Cd!-‘ S to submit that
parties are bo ndh_ eadings and e led

by the®R dent o_the effect of proving the eX|st

lationship and that*{ia onies were

f. 6 must thus be

;I

el submitted that the

casual Bmployme

1.8
L
C 8

advanced %R othg
]

di
Nyakundl Nyaberi v

_‘ﬁ to arrive at a
‘l*'ﬁ

l&-. ;.- documents

: : oy
required to pge: 2 #al% 0y _' sh|p and issue a

t

notice to produce the WK : e cedent above

stence of the

employment relationship. There hents to be

produced by the Respondent in the firstheg denying the

employment relationship.

18. On the issue of whether the Ré 'ﬂ _i'_m MMinated the

‘
||

services of the Appellant unfairly iy Wful reason,

E "l

= T
counsel submitted that the Respondent veM¥ally sent the

Appellant on a compulsory leave period and at the end of her
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compulsory leave, the Respondent informed her that her

employment had been errlri ULS‘
19. Counsel re edh! &i 45 of the ;1'1{ ct to

submj

h e Res ondent unlawfully and unfairly te
the emgigyment
.
[

|
Appellant in that "Gl ot notify the
Appellan r-; the .. 1 ' J"f inot follow any

o.!: ‘g i e : ent, did not offer an

rsehc and he dismissed

A d b\ /

1!4-
":l.-. I‘-,._

of employment or

unseI relied on
& at the burden

of justifying t """rh

.y ."l|

wrongful dismissal gnd no such

justification had been tendereg in response
to the claim for unfair and unlawfu in r employment.

20. On the issue whether the Appellar'ft \,1.,_' d to prayers

sought in the claim, counsel relled-.,ldn e th_ 10(7) of the

Employment Act to submit that the ‘ﬂ : -F'“ ~Ngsproving the

items claimed for by the employee S s Nt) upon the
i

employer (the Respondent) where no writté

.
contract was

issued. That no evidence was adduced by the Respondent to
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disapprove the items prayed for and to discharge the above

m&gLmem%

relied ction _49(1) (c) of the Employment
|

burden.

21. On the pra

compe

=tion na
1L

eeding 12 mo ary. Counsel

F

r .
further J:F’: d ¢ e ocs (General)
(A .o ] | ] -.- - #7019kt ) B as at 2020, the year
‘ ) |ssaI » cIeaner at Nairobi was

maximu

enya Sh|II ; ¥ o7 _‘ﬁ  entitled to the
S ARACE o A=K s o "'hu l"'

22. On the .i"""—'i; e Ty 5 ne and July, 2020

L
% T

Counsel submitted that ¥y Rap pellant

pesiod Wit '

and was on compulsory leave andeREth o :
Ny O

refuted nor tendered any proof of* PRAGhEEE the salary

i o
T
LT

gt"he salary for

en paid for the
months of June and July 2020,% she worked

ident neither

r

arrears hence the Appellant should'p,?'l-
5

the months of June and July, 2020 fory ﬂ- --F."" -abNs.27,144,
-_'1

23. On claim for underpayments overks e vl the sum of
-i.

o

Kshs.186,159.00/= counsel submitted that e Appellant’s

starting salary was Kshs. 7,500 per month in February 2014
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which eventually increased to Kshs.8,000 per month in the year

2016 which were bm-‘ OS e under the
applicable Re ulalxp ages (Amen n r the

2020 That the same could be ascertal

- nd (3) of the

;I

*Appellant be awarded

years g

the mp&ag. payme
i1
[

24. Counsg :'
otaI difference between
. Sy “. that ought to

r. ation Order at

25. On the prayer for unpgi \ gk on Section 28

of the Employment Act, 200 )r the whole

employment period the appellant got T ave save for
". . ||I..

the compulsory leave before termintt "'.1.1.'. Y
"I.

employment

hence the Appellant ought to b'ea,I ﬂ_.. he sum of

Kshs.57,004.08 as a just compensaiy 1 ‘-.F"“c"h-. npaid leave

‘
|

days. -_i:__

= T
26. On the claim for service pay counsel relied #¥section 35(5)

of the Employment Act to submit that the Appellant was not a
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member of any pension scheme and as such she was entitled

to a severance pay ofﬁ L‘ @
27. On the clai fon s salary in T{ unsel
submj @t the_Appellant was summarily dlsmls%h
|

employrggpt with tice and as such-wasslltitled to one

" 36 of the Act

28. he Employment Act to

"# x}

orked for the

Respondent=¢ N P .-' gitled her to a

29. The Respondent’s Advocate: 1"5-._ S, Company

Advocates filed written submissions @ 2025.

30. On the issue whether the trial cour and fact in

failing to shift the burden of proof tg glent, counsel

5

relied on section 107 (1) (2) of the E ':.3-= ¥t to submit

that it was trite law that he who alleg T5ibrove and the
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Appellant’s failure to prove her case at the trial court was not

the court’s error.

31. Counsel su |t¥_h’1“Appellant\bSI}. rove

that tj@r an e ponment relationship betwe r

and theRe ponde trial court reasopa nl"'" nd that there

.l!...
|I

Wwas no S -:- conticy v' th 0 . nsel submitted

r,
a

- vl'o- e faok t ;J ¥ d did not indicate the

e of 5}/ el
serwces ﬁi‘ ' "l-:.‘r i _# yments were in
respect oSN 8 ;ﬁﬁ'

aud 1 '

- - “ -

'e-.q,*'! Wy _: _- on the facts and

g o M
. b
evidence given in coOURY Qs gl mination and

..

as no short message

32. Counsel «""'*!-

therefore the judgment was ] all factors

considered thereon. Counsel 1"""-1-; S that the
N, o

Appellant in the memorandum of «.":a%.;_;_l-" asking this

Honourable Court to set aside the-m,cl)'r S .Iu_g, ent without
specific prayers or the specific awa - : 34; g e-trial as an
alternative and therefore the praye -'_s-___ yd as prayed

would create a limbo.
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33. Counsel relied on the case of Casmir Nyakundi Nyaberi vs
Mwakikar Agencies II-‘(Z 1 h|ch the trial
court relied o m}g in ts finding, it was

the pé b|I|ty of the employer to docum
|

employ [0 t relatip
] ﬂ*- I

proving ¢ =52 PR ol , 3

p and in certain resgZgillfhe burden of

int shifts to the

-

Fhe claimant from the

= l.. 'II- -I'.-.- -I .
34. ounsel g ’ "' = Ty '_-‘ﬁ"ﬂ' b lead evidence
™
that she ﬁ;‘t _,;_x. " 'i?xj er than the

iy

mpesa payme ast once in every

kT

year of alleged service '

35.Counsel submitted that the ApgRe a.QE_faiI the persons

she named as her colleagues and 1:"""'. Wels -
RN, o N

alleges, the burden of proof of such "'.':1'71:1,_'_'7'". to be true,

e ]

ce a litigant

g ol

shifts to him or her, which the trial:-qq LA T out that the

1% 1 "

appellant failed to do and her ieR w4 to use the
-.'1‘.

Honorable court to raise a claim aga

dar
3k

pondent. The

claim was therefore incompetent, fictitio®® fraudulent,
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unavailable, bad in law and incurably defective and the trial

court was justified to dij miii-t‘. ‘}' U Q
36.Counsel subnﬁe};&jﬁme Appellant fat d}?}. | the
eﬁ documents showing their en t
I

Respaqrte prod

and thekarms thege indeed she wan

oToullE e from the
.u...*_ i -

bble to identify

38. Nt o . sQurt was a court of

record and one’s word ag&H) N b, corroboration

from an independent source €& not proven

on a balance of probability. \
N, o
39. Counsel relied on the Case of Samtichiiauy

t

u Ndirangu

. T

vs 2NK Sacco Society Limited (20190} AR®|nd section 2
LS "

of the Employment Act on definitis ol cpgployee as a

i1

person employed for wages or includes an

apprentice and indentured learner.
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40. Counsel submitted that the judgment of the lower court was
reasonably premlsed de |@E:J’ ities and very
elaborative affer % aII the fac 21 th on
recorg#s duce and the law and that judgment ﬁ

|
ipheld a appeal be dismissed ol dlngly.
| E ’

court b&

41. le—Ccow < -, B ..-l‘i_ d the appeal

e judgment of

the trial court was a dismissal 's claim for

failure to prove existence of emp ght hip between

her and the Respondent with each patt "'{l'" e cost of the

.I'

r

claim. The Appellant was aggrlevsq 'h._,. lecision and

fronted 6 grounds of Appeal. _
.'.H‘

42. For a start, the court is of the V|ew that it should first

determine if the trial court erred in finding that there was no

employment relationship between the Appellant and the
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Respondent as this would guide the court on the other issues

pleaded by the appellant before the trial court.

A1 Dl JUIN T

43. The Appell?__nt alleged that she was employed by the
N’ T "
Respondent as a cleaner from 2014 to 2020 at a starting salary

— AN arf T

of Kshs 7,500/= which was enhanced to Kshs 8,000/=. That in
A% V] e ~ A

June 2020 she was paid her salary arrears for the month of

M LM OO Sl A

April and May of 15,000/= vide Mpesa and sent on compulsory

PR T [

leave only for her to resume at the end of July and be notified

Coam 7 JIVARRTEEER o,

that her services were terminated with effect from 31

JuIy,202(.)."hhﬁlr

! R e N
44, The Appellant produced Mpesa statement for the six
B .

years which showed she received money from the Respondent

i

almost once or so every year for the six years she claims she
" e

worked for the Respondent. The Appell-ant did not produce any

other evidence as she claimed the co-workers who were still

AYENE |
employed by the Respondent could .n.Ot testify against their
TR 5

employer. She maintained that her contrlzlafilt oi!_employment

was oral and not in writing.
45, The Respondent on the other hand maintained that he

engaged the Appellant on casual basis on need basis and the
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money sent to her was to assist her in rent payments out of

kindness. He denied any employment relationship with the

atl Bl JUIN P

Appellant The trial court held that the Appellant id not prove
o .

eX|stence of the employment relationship and dismissed the

caim. ﬁ {1 =

46. This court is awake to Section 107(1) of the Evidence

Act, Cap 80 Laws of Kenya which provides that:

“Whoever desires any court to give judgment as to any legal
right or liability dependent on the existence of facts which he
asserts must prove that those facts exist.”

47. This was the position in Anne Wambui Ndiritu vs Joseph
Kiprono Ropkoi & Another [2005] 1 EA 334, in which the

Court of Appeal held that:

“As a general proposition under section 107(1) of the Evidence Act,
Cap 80, the legal burden of proof lies upon the party who invokes the
aid of the law and substantially asserts the affirmative of the
issue. There is however the evidential burden that is cast upon any
party the burden of proving any particular fact which he desires the
Court to believe in its existence which is capture

48. The jurisdiction of the Employment and Labour Relations
Court as far as employment matters are concerned is limited

by the existence of an employment relationship as defined in
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law and the court must always satisfy itself on this account

before proceeding any further.

49, @-‘Elly aware that it is the:l:ro@ﬂ of
an e to dogyment the employment relatignship in
certain sggects, t ng a term of

in 2 alb rden of pro
o &
employmieRt h|f ) Fyy = . RpOcs not however

re |"bﬂ e Oy 3 { of proving their case.

ntract is oral in nature,

) a v II..A g
the Clai j Wk S h_‘ _‘_ﬂ lence whether
L ;
documentary or {Vivgs 1. ot word. More
.-l' |. oo "..

-F-* b
L
g &

has in its possession so . id support the

case of the employee, that empldSge is d to serve a

production notice.

50. The burden of proof in civil cases ion a balance of

- SIS

probability. Lord Denning J. in Miller VS Minister of Pensions
L' I 2

(1947) 2 ALL ER 372, discussing that burden of proof held

that that degree is well settled. It must carry a reasonable
—_—
degree of probability, but not so high as is required in a

criminal case.
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51. Further in the case of Transport Workers Union v

Euro Petroleum Products & Another [2019] eKLR, the

court stated that 1&']_‘ J UI:} TI

The Respondents on their part did not produce any documents to prove
that the grievants were neither their employees nor engaged on casual
basis. However, the Claimant ought to have at the least established that
there was an employment relationship between the grievants and the
Respondent(s) before the respondent would be called upon to produce

records.

52. This court therefore is tasked to find if the Appellant proved
on a balance of probability that there existed an employment
relationship. This court notes the Mpesa messages sent almost
once every year for the six years the Appellant claims to have
worked for the Respondent. The Appellant alleged that she
would be paid in cash and by Mpesa when the Respondent was
away.

53. The court appreciates that the law recognizes oral contracts
under section 8 of the Employment Act and it is the duty of the
employer to reduce such contracts in tot writing.

54. The Respondent alleged that the amounts sent were to
assist the Appellant out of kindness for her rent. The Appellant
alleged she was paid in cash which is accepted means of

payment under section 17 of the Act. It is almost impossible to
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prove cash payments but the Mpesa messages were attached.
This court finds it curious and suspicious how for 6 years the
Respondent could be seen sending money to the Appellant
which corresponds to the Appellant’s assertions that she used
to be paid Kshs 7,500/= which was enhanced to Kshs 8,000/=
per month around 2016.

55. The trial court expressed that the Appellant should have
called the co-workers but the court appreciates that it may
have been difficult for a serving employee would be wiling to
testify against their employer without fear of losing their job as
well. It is also stretching overboard to expect the Appellant who
was engaged orally to require the Respondent produce
documents. This court therefore finds and holds that the
Appellant proved at the trial reasonably proved the existence
of employment relationship between herself and the
Respondent.

56. The Respondent’s assertion that the Appellant was hired on
casual basis was also defeated by the law which under section
37 converts a casual employee to term employee after working

for a continuous period of 3 months. Through this provision
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then the Appellant became the Respondent’s employee.

Section 37(1) of the Employment Act which provides as follows:

(1) Notwithstanding any provisions of this Act, where a casual
employee—

(a) works for a period or a number of continuous working days which
amount in the aggregate to the equivalent of not less than one month;
or

(b) performs work which cannot reasonably be expected to be
completed within a period, or a number of working days amounting in
the aggregate to the equivalent of three months or more, the contract
of service of the casual employee shall be deemed to be one where
wages are paid monthly and section 35 (1) (c) shall apply to that
contract of service.

57. The Court in the case of Krystalline Salt Limited vs
omacw Y WSS ® |
Kwekwe Mwakele & 67 Others [2017] eKLR defined the
el T =
different engagements asl%loxvs: -
"The Employment Act recogn_.i;gs four main types of contracts of
service: contract for an unspecified period of time, for a specified
period of time, for a specific task (piece work) and for casual
employment... The decision to elect which form of employment to go
for, either as an employee or employer will depend on a number of
factors, but the dominant consideration is, for the employee, the
earnings and other physical conditions of employment, and on the
other hand, savings for the employer."

R
58. The Appellant who worked for at least six years for the
| | [ |
Respondent without any written contract and could not be said
1%, Rosl A
to be a casual employee unless the Respondent could illustrate

e L

she was on piece rate engagement which was recognized by

the Act. The casual engagement then converted to term
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contract under the above provision. The trial court therefore

erred in finding that there was ?o_employment relationship

=1 Dl LY

between the Appellant and the Respondent

g’ T
59. court _after finding there eX|sted em
|
relationSRID betw he parties proceeds=tOaillermine if the

Ll
= '

Appellan ‘; > unfalr kdies available.

P
;I

60. “she was sent on
fhe was paid her salary
=
0 ORCg@sumMing work at

!i'e""'u?"h j services were

"I-.-
": The Respondent

L
g0 not address

ination. The

Court however having establishe tiy llant was an

R
employee of the Respondent, she Wt e, S protections

ol inated with

under the Employment Act. She cou+d|
(B

notice and with a fair and valid reas@y oS cegion 43 of the
-.'1‘

Act. Failure to align a termination to 48

NS in the Act

"

"ﬁ"

.l
Ll 1

leads to the conclusion that the termination is ®

air within the

meaning of section 45 of the Act.
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61l. The Respondent was bound to give the Appellant a fair

hearing before termin |onE‘req E ction 41 of the
Act. Since the es‘&l ver illustrate jﬂ

Cat he
to terminate the Appellant or th

I
proceduje.was foli : when terminating-¢iGi eIIant hence
1) | ;
[ 1.

the term i':;' bn WaS -

un 3T has Ha
y _
Appellant’s e .g*:-,'?re_.:

had r

r

;I

S the legal burden of

a termination which is

¢ 3 _ﬁ-ﬂf on shifts to the

e 'I,'J on. Since the

Ly
g nd she illustrated

employer

. . N
that the was told her $grgices CRRedcd then she

discharged her burden and % spondent to

justify the grounds.

63. On the remedies available to ¥ichUkalllhaving found

that the appellant was unfairly term.llr‘\'ra 294 ‘-;‘ s entitled to
I 'l. 7

damages for unfair termination pro & section 49

N1

of the Act. Taking in to account ations under
section 49(4) such as the period of service nd nature of

termination which in this case the Appellant had served for
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around 6 years and nature and circumstances of her
termination, the Cougt ar ths’ salary as
compensatlonﬁ;&a t gxﬁ‘atlon T

essmI the quantum of compensatlon @r

will bas&its compytgti§n on the last salapy-{i{Gallrhe Appellant
S | .
C 8

64.

it which is Kshs
13

months of June and July

_’ﬁ“‘ c same and the

"1.}-. % Mpesa when
: "'I-.-

the responde gRspondent sent the
claimant on compulsory

66. On the claims for uMg pave pay the

same ought to be claimed within 1""\4 DNty cessation as

". .
continuing injuries as per section 90 51 % his case the
Appellant was terminated in July ZQ-'Z.O. A X ‘\T* her claim in

1% ol

August 2020 hence within the timelingg '

-.'1‘ "
67. On the claim for underpaym y SomiC|lant alleged

.l
Ll 1

that she was paid Kshs 7,500/= which was in

.
gased to Kshs

8,000/= in 2016. That the same were below the prescribed
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minimum wage under Regulation of wages (Amendment Order)
for the years 2015 Zp pS claimed Kshs
186,159.00/= fas &dé B‘a ent which d as

prayegt

68. L the pgayel for unpaid leave de7Salle court notes
A i g f :
[
that this | 3 ¢tig BN Act. Save for
th o Pthe appellant stated

er is therefore allowed.

-

e nevefwenildpisd
69. [ y _‘ﬁ-? an entitlement
T b
under se ﬁ

rJ ‘-‘\3'-'5_1'1 Bt was not a

V] i

T, :t will be awarded

member to NESE om gl
the same. On the clainT™ n lieu of notice

which is an entitlement und&®seati ' Act since no

notice was given to the Appellant he same.

70. The Appellant is also entitlet 1 " e of service

!
‘a-w.

as provided for under section 51 of thel :Ia
Eﬁm rited and is

e G .
‘:.-"'- follows: _

71. In the upshot the Appealljs

ELH
A

hereby allowed with costs to the
o "
i. One month’s salary in lieu of M®tice...... Kshs

13,752/=
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ii. Eighty Month’s salary as compensation for unfair

t;:nin:i:n L }US cieeerssenenn KSHS
sﬁy{’?ﬁﬁ TaQ@y

2020...... A o 5hs

months of June

KSHS

425,291/=

72. It is so ordered. A
-:IHI Ill ..# H

1k = L
Dated at Nairobi this 9" day of October 2025

Delivered virtually this 9*" day of October 2025

Abuodha Nelson Jorum
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