REPUBLIC OF KENYA

IN THE EMPLOYMENTf: m RELATIONS COURT
QCJPEAL NO. E068 OF 2024 ( _6.

BENSONE} MUT

APPELLANE?

KISILU........... Bl e

(Being ¢ gRRsrhfgm 2 S F f._- tree of Hon.
A.N. Ogonda(RW WV e (RO 2024 CMEL

& \arch, 2024

1.
the Appellant appeals again$els : o f Hon. A.N.
Ogonda (RM) delivered on 29th FC ‘*\_ e 4 CMEL NO.

6450 of 2018. The Appeal was basedy
:'1,

)unds among
others that: -

i) THAT the learned Honourable ':}c_ Iaw and fact in

holding that the appellant’s had nt jat he was an
employee of the respondent against the lgh e vidence.

ii) THAT the learned honourable magistrate erred both in fact and

1
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law by subjecting the appellant to a higher standard of proof than

proof on a balance of probability.

iii) THAT th hLe lng&Se@L:?‘h law and in
m that the appellant was @e
ation _for. injuries suffered in the cours @
%onment

1% : /
iv) }a,.n .Ie =i . :."I- cefe &pPed in both law and
0 i \ : ._v: @

; ¥ ore her and making a

judg i of all issues placed before

he C £ .
v) ‘ he—leofr : TS 'ﬁﬁ "l| law and fact in

o 8t/ *u‘ N, .f by both parties
== Cage gt

) '.'-".'l'!I dete nation.

2. -:I- be allowed
and the decision of the HO! ' : finding that
the appellant was not an employ® . . ; . Bl dent be set

.
aside and that the Court "'w""'.f'_ of damages

r P T

payable to the appellant. The apa)ia e "W prayed that
1% "

alternatively the court makes an @ Zmages as had
o

1]
=

been proposed by the trial magistrat 3 e

o
Ions.

3. The Appeal was disposed of by written submi
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APPEL NTEU
4. The A{j vocate Mr. Kamau SLQ:I@
t the Ellant told the trial coyc H&

emp 1 pondent as a @€ Orker but not
[ .
-
a5

by thegr

#

BDayslip. Upon his

isgued ’i_ a ‘-

ry :

i .

ed for his hospital bills.

resno dent did not call

any wi Y __,,,Jma IIegatlons and
LT .
further did no Jucg T _,u--= ..-| pport of the

e W e p iy =T
s T r g
t ".'q- _-'g SH0T Rt support counsel
2 L |

w
L

allegations

. 1 i . . ..'
relied on the case of N&tMitioki Ka

Bther vs. Eluid
Mburu Mwaniki [2021]eKER “and B Muriga vs.

Nathaniel D. Schulter Appeal 997 on the

W
issue of not calling any witness to ae . and failure
to adduce evidence. !
5. Counsel further submitted that .::F 74 of the
Employment Act an employer is reg t" ep employee

records and that the obligation is mandatory. The
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respondent was therefore expected to adduce evidence and

produce records to rebu jtjs claim.
6. On the issut{ ?}. ed that in
Civil ’ standard of proof is on a @

probgptlities an respondent having f&sE
§cMiglence, tF :‘/,‘- had no other
IR | ] o the trial court to

= '

to call"any

m for lack of evidence

“‘?’ of proof than

)

o Tha¥ the appellant

balan € OhPF '--Y-

7. On the issug :;uu.

told the trial court“l

., :
MR- Was assigned

duties inside a truck of '- so that a

forklift operator could hook it and pull the

1‘.','5.
N
ETB e warn the

.q-"'n.

s a result of

pallets closer to the door for offloadhg¥ lift operator

did not wait for his signal and, neit

appellant that he was about to puj] ‘g :
ey 'F'.I' k]

which the appellant’s thumb was ., -.:[.*E e pallets. The
i F ()

appellant blamed the respondent for 80 provide him

with protective devices like safety gloves. The appellant
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further told the trail court that he had asked for safety
gloves but was never prqyided same.

8. Counsel fur Oiw )It:r e pc?l was the

emp @C{forkllft operator hence wcanousl@&ﬁzr

% : 5 of quantum

I M ant sustained

of dine

i‘ﬁ

ligent a

gfand for the injuries
assess damages at
BLiCy Ntibuka vs.

"'"# E "fl

02 .""r'a

uel Muthama

RESPONDENT%S SIIBMIS

9. Counsel for the respondent 1""\.;3; e other hand

&,

submitted among others that the ol work injury

claim is an employment contract. -Ilh Bt

! ".
is therefore paramount. Further tikg

':.ll ¥

i |

even at magistracy level as far as™

% cmployment

of the ELRC

matters are
concerned is limited by the existence of employment

relationship as defined by law. Counsel further submitted
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that although it was the responsibility of an employer to
document empl en tionship, the said
respon5|b|I| L h}'cllj rg‘f burden of
prov n@ se. Accordmg to counsel, the appe ed

any of fellow colleagues Soborate™ his
-.'f"- and \‘y e 0 giye "”F‘: of the forklift
ope -.-I»i iy f s . In support of this
jk of s u.w Ju; ;

Ao Ol '{. Ny, K Asdiilien 2020]eKLR and
. - e

Pbn the case off Zarika

e b £12019]eKLR
| -._.. Y

e a o _
ent™Me=¢all witnesses,

MutuaiV WBbYw V8

, did not absolve

ks held in the

case of Susan Mumbi vs. Kéfafa . HCCC No.

#7‘ -

332 and the case of Daniel Togy ap Moi vs.

i:;"f'. eKLR.

11. On the issue of quantum of da a0 @R oec| submitted

Mwangi Stephen Muriithi & An.ot

that the law regarding general ."'-3‘. L:E ettled in the

case of Nyambura Kigaragari vs. fPpgi)a Mary Aya

[1982-1988 1 KAR where it was held that awards should be
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similar to be within limits of similar cases and also within
what Kenyans can afford, For particular case, counsel
relied on L j a??fimites V.
Ric a@nc{[ZOZO]eKLR where the court awa@_o@\s
85 % for sim juries and the case gieagiya Nut Co.
Ltd Ve=Navid 4 Mg chili f 2065 (KLR)

i o Uit 2 “ sh BB Counsel therefore
C'ude T e <A

i J allow the appeal and
e RO

!

AhAoFY ‘ﬁ‘ “47."- no more than
m % -#{

.r..&- 'l.. Ve :

Kshs. 6Ol

12. This appeal revo ether the trial

er-employee

relationship between the app&ig espondents.

The court has carefully con5|derq "l.:"'l..l::: I of appeal,
ok
pleadings, documents and judgmentr R | court. The
N E e
court has further noted that counge} Ft{ pellant in his

submissions referred to the 1* 71’!'5 gnagers of the

L
-

i
2" appellant. It therefore cannot be*g¥hsg&l that the 1

appellants were indeed agents of the 2" respondent. The
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foregoing coupled with the contract of employment between
the appellant and the 2™ res dated 2" December,
2015 which Z.E[aak jﬂ' ?a esents no
othe C@JQ{ than that the appellant was an e épf

t is curious that where®&fgshe appellant

respond
. spondents he

to the suit. The
Bt have acknowledged a
to have joined

Wiip must have

&
i

been that o i, I i S

"
13. In conclusion, A% that the trial

court was right in holdmg -' it .\ | Bere was no
employer-employee : b hi B cen the
appellant and the 1*t respol;l appeal is
therefore found unmerited and isf . smissed as
against the 1 respondent. Thg Rever directs
that the suit as against the ':.-;'3". 'nt proceeds
in the lower court to determine if*® i, the claims

by the appellant. For avoidance of doubt, the 1=t
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14.

15.

respondents are hereby struck off the suit in the trial

o ALY

ated atﬂ‘ﬁﬂobl this 3™ daMr 20§

Dehvered virtually this 3™ day of October 2025

Abuodha Nelson Jorum

\

N
W&
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