REPUBLIC OF KENYA

IN THE EMPLOYM I:;ALIRZU SLT}\!E::;T

APP AL NO. E195 OF 2024

Honourable C.K
Court in CMEL

ly, 2024, the

udgment of

Honourable C.K. Cheptoo delivercat 24.

'l..

R

2. The Appeal was based on the grounds

.....r

i. The Learned Magistrate erred in VIR g act by failing
to acknowledge that the R'ep bl ¢ I"'ﬂr psconded his
duties and opted to seek empjo) A
informing the Appellant.

ii. The Learned Magistrate egile

hE lhere without
: *and fact by
delivering a judgment to the eXifh . e Appellant’s
testimony, documentary evidend e _""' issions.
iii. The Learned Magistrate erred in fact in arriving
at the conclusion that the Respondent was deserving of
any terminal reliefs.
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iv. The Learned Magistrate erred in law and in fact by failing
to appreciate that the Respondent was being

remunerated over ab e |n|mal wages as a
long-dista !
V. The Lﬂ n fact by

the deﬁn|t|on o m ance

clearly defined by the Appellan hard
t ing, housing allowances and other |
iscellane penses.
Vi

agistrate erred in_saciay failing to
pellant’s testim BFused to cater
.ug} e and he% JPhses.
<

fon. C.K Cheptoo dated

ed with costs and

5. _ =+ T Advocates filed

written submissions date 5. Counsel

submitted that the Respondent™#as,; ssi B tics to work

in the garage at the beginning of mof a,] g“:ﬁ:_ 21 where he

sought for a salary advance of Kshs 6 Q. I'W*

i

?' ST "

N
s

May,2021 the appellant reliably learrgg s pondent had

on receipt of

the same he disappeared from his and on 21

T -
contracted another job with Awale EM _,"' i imited. The

Appellant produced the contract in court. Counsel further
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contended that Appellant never terminated the Respondent’s
employment and no e\ﬁrf[‘\;vas} Uig y.the Respondent
to prove as su‘ 1 IO

6. On thl: ue of tructive dismissal-cTailll Respondent

6ittey 3 e L
. 5

counsel

g'

an employee

&Vlor has become so

E‘ A e it the employee has no

-

choice but [ ’ ,.":'-'-:&‘-‘ js not voluntary
tis a tomaleEmery B ol o
it is a te 3 3 o _ %""q.‘-.. jpes not make

explicit referdiice 7’ _ but it could be
L .H
construed under sectior¥ Jajhe Ty, o Aoy terminate

employment contract.

7. Counsel submitted that factoro™el payment of

remuneration, demotion in rank, failufe " "'~"l-. an employee

o 1..-'

) L] r
with work and serious cases of siz tal & w-“ imination or

mistreatment or if the employer unilae o8 terms of the

!'-..

i

contract. -

af™
= gl
8. Counsel submitted that an employee can ob®#n redress for

constructive dismissal provided the employee resigned within
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reasonable time from his employment with or without notice as
a result of the employer’s ostlle r hostile working
conditions at |s%_ That the 5&1 have
expreg®e des Ie to terminate the employee

e prior to the

employ€ 5
.

resignati@i=s

ve consented to the-thal

iod with no pay

agreement between an

!!il @ to constructive

,.. ee merely to

avoid appeari TE'-f"'f'—‘: _— e Yy WI|| not constitute

%

entitled to

Dloyee.

10. Counsel relied on the case 1:"\ BCa™y East Africa

e, :
R on legal

Limited Vs Maria Kagai Ligaga"‘
principles to determine constructive d-l,IS
LS o
there was no evidence adduced bef@ i o Tago urt that the
-.'1

'Yt in this case

. 'l..l.l
Appellant created an intolerable w@ -“;;____ ent or any

deliberate acts of coercion, threats or duress.
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11. Counsel further submitted that the Respondent never

presented any evidenge JUStI bsconded duty
during the mﬁ\;&_ 1. That se e Act
provigé espe tive burdens of employee and

I
where TRe emplgyeqe
1.E
' ".'.. '

termmat DERY hiledf

t

canno

must illustrate gecilmillre of unfair

i the grounds of

at lies on the employee

-I

_‘&a" oyer producing
N

show cau-I ”5’- 5 "-'1'* 'I-. i letter.
: : "i--
13. Counsel w TR " By :‘ to scrutinize and

|
N

appreciate oral L by both the

Appellant and the Respondent ity. That the

trial court erred while passing against the

Reqgulation of Wages (General) (Ameh"d 2018 which

r
provides for a minimum wage of Ksll‘ns inclusive of

house allowance for a driver of heavykg ehicles.

3' ,

14. Counsel submitted that the trial co® At the figure of

Kshs 30,627/= in awarding general mages and

underpayments noting that the figure was inclusive of house
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allowance but still awarded the Respondent house allowance

which was a double JeoIEard[-:d} HS s§t_a‘5|de

RE PONDENT’S SUBMISSIONS 6’

Rosponderths
'”'"-.. |

Advocatds -ﬂ; oS

15. The

\dvocates Faith Akdihallkctch & Co.

025 and on the

Mtairly and unlawfully

ated fri e WA the trial court, counsel

submitted £ T i cemall both fair and
s amarm 0

lawful th "'"-li"- Ifairness while

i

T 1’ Anuro case and

relying on amgsag-

the case of Willie gounty Public

Service Board& 2 Others(2t ion 45 of the

Act.

16. On the substantive fairness counset "'.ngi._:-":_ at the same
#J

8 "-u'i al pegged in

r
should incorporate fair and valid reasm,lrf

I ".

law. Counsel relied on section 43(2) & :_J_--. My the reasons

3

ought to be those the employer genui eI to exist and

" i

which caused the employer to terminate th&®®ervice of the

employee.
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17. Counsel submitted that in this case there was no substantive

fairness as the Appellgnt dlcat S espondent was

over speedin an‘%y fore asked for a

while ;2 aSSI ned to the garage. That the Ap @
|

te for h

ﬂg the Respondent weZgillbosed to stop

g L] f i

i‘:? ha PRS- I eQ¥d Y
: =

not indiG

driving b

I\

18. DU N®

t ter

ioellant indicted that he

ponment that he left

-
.
=

_’&E‘ bced before the

. "'i..,t'-.. ployment.
"'I-.-

ent was assigned

: : .

to the garage, he woulTWieREI T | gl basis without

work being assigned any dub structed the

Respondent to go home until suc nother truck

. ,

would be availed to the Respondent.*THg b (lant never
L=

et

T Wnother truck

reached out to the Respondent as 'ql)

was availed.

20. Counsel submitted that during the e ";l___ he trial court
el

ol "
the Appellant testified that he asked the RespoM&ent to wait for

the motor vehicle that he was supposed to use to come from
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the garage. That no information was availed as to whether the

said motor vehicle wasgat Iear ‘!S rag
21. Counsel rel 1! ht‘ e of Mary rj Crgtui v
any Limited (2014) eKLR 5@‘

ust r-ri""' grounds of

Keny ne C

of reas@rs for teg tion which mu

.l!...
DOOr B é

miscond i—-

22. @n t

aC|ty

|ed on section 41 of
d the case of Donald
)+ eKLR where it

"-. .; er the offence

the terminatiofie: g

"".‘i.

23. Counsel submitted , never issued

e, . reason for

with a show cause letter,

termination, his representations H'ﬁ- noYy lered before

'h. . .I .I..

termination, no disciplinary hearlng"w "'-"L-. 2 was never

| :__..
informed that he could be accompa_-qﬁ b ﬁ"-lh employee.
1 "

The respondent was never issued Wikl
-.'1‘.
salary in lieu. That there was also no 2 1yl letters hence
aal

= T
the termination unlawful for lack of procedural f&®ness.

STADI Y ion notice or
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24. Counsel further submitted that no evidence was tabled by

the Appellant indicating th& the tuaIIy deserted
or absconde 1_ ged That only
produged xt message that could not be traced ba

I
Respondgpt. That 4

.u...__
was paid

the ...
25. Ao
.

l&.
the Appellg

from the Kshs 6,00607alllf Respondent

X = .
e was e remainder of
work.

prove desertion lied on

_‘.ﬁ“ udu v Digital

9 of 2023)
._-|||_|'
e Sy - Lok : ""'-'-.-
(2024) KEELREC ‘LR OE _' :‘ never issued a

San|tat|

. " L
notice to the RespondeMiogatieged OEREEREEJ thereafter if

he failed to comply issue a®elMainationy That during

hearing the Appellant conﬁrme e |etter was
issued or hearing held.

26. Counsel further submitted that’ & . -q. or desertion
could not hold water since there wakija r.-L: G supporting it
or evidence of the Appellant reachln stoslle Respondent.

E "l

= T
Counsel further relied on among others the c&#% of Albanus

Mbuithi Mutiso v Fresh Breeze Limited Cause No. 851 of
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2017 on the steps an employer should take to bring an

absconding employeeﬁ ount.‘}' U
27. Counsel als@h_d 0 ction 44(4) §OI¥£§3” the
@mdin duty constituting a gross misco t

I
the Appggllant nejeéy" §ommenced any di

issue @

il action on

1= |
. .
such oi‘fw Haele; | 2= S6n 41. That no
L8 O10F
geire s S-S S PW that the Respondent

Y indicating that
the Respondent was paid his&r: u‘?_l dudl an employee
is entitled to terminal dues rega. of " at employee
has done as the same are employ'ée vt "’ arned in the

course of employment.

. 1 L]
29. On the claim for damages for unkg oM tion counsel

3

submitted that the Respondent was er

same having

worked with the Appellant for four years without any history of
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misconduct. The Respondent could be sent to danger areas like
Goma in Congo witho corff nt he Appellant
acknowledge @% h’!ﬂ"employee ndent

@mont s compensation yet the trial cour

as less than what hbeDigillicd.

soug

him six Tagnths w
.l!...

30. On the i’. bt A B nsel relied on

ké&

entitled to y SR :. ff

Atitlement and on the

v Arya Samaj

iIsumu(2 Te 4l spondent was

-'l.

N
i_-.'._ A he trial court.

iy

31. On the cIa| il counsel relied on

L
gibcont where an

employee was not a member® ' at there was

no evidence tabled to show te
". .

dent was a
member of either. That the trial court*a
15 days for each completed year 'a,p' : "“E pondent was
entitled to the same.

32. On the claim for accrued unpaid sel relied on

k-
o'l
section 28 of the Act on this entitlement and h ase of Union

of National Research and Allied Institute Staff of Kenya
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33.

34. Counsel submitted that the ':ﬁ
-.'1

(UNRISK) V Kenya Industrial Research and Development

Institute (KIRDI) (2 E yer pays leave
as 30 days sa ry V|dence was w the

ok hig annual leave during his employm
|

the couTgawarde Respondent 21 dg
1)
[ 1.

Respqg#te

s“Dallcor for three

,h H H
; ’f

Act A
tltled

i
Jkl : ""5;"1 !ﬂ“ ubmltted that

during h

years w fer section 90 of

*That the Respondent

the

On the

Respondent

ulatlon of wages

ORier 2015 R

Or a minimum

(General) (Amendment

B, Sgver Of

wage of Kshs 30,627/= for® commercial
vehicles. That the salary was ei. e o > allowance.
That the court awarded three years"‘u. nt citing the
doctrine of limitation under section 93,|d\E

i previously

pronounced themselves on the doct i Lo tion of time
F

= T
over claim for underpayment and salary aM®€ars that the

employee is entitled to the same irrespective of time lapsed.
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Counsel relied on the case of Kathra Hussein Noor &
Another v Kaderdina,Hajge Ess S 016) KEELRC
509 (KLR) EBS lon wh|Ie ti t the

Respq#te as entjtled to the four years underpaym

35. On thggissue Q
1)
[ 1.

house allpz
]

thl |1I.
'III"

4, hearid 2 V-t
esponden ' """:"“ _ﬁ# e provided the
Responde ='"‘"1- ol T . supposed to

use for accoff r_,i ) _: ent alleged that

ether the Respondefifgillls entitied to
| =

ce Aod "3 ! a )oftheActon

Yo Appellant admitted

ouse allowance for the

. II|.‘

mileage allowance wa%is sts associated

with the vehicle includin®,. ts, fueling,

maintenance and other roae R That the
‘I

LS8
'IP'lr'l

allowance. That the trial court awawdle o g

Respondent would sleep in the vehlc'l'e as no house

IIowance for

three years citing the limitation of ti ':r. a_'_-. cagion 90 of the
-.'1‘

Act and the court should uphold the 38

-"_;___ e Regulation

.. "
of Wages (General)(Amendment) Order 2018 exclusive of

house allowance.
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DETERMINATION

36. The court haKchregtHrSigf appeal, the
record of a @_ bMissions filed by the tjo.rﬁis and
M

takesg#¥h ew tha issues placed by the parties for
A aer” S

determination in the appeal could be condensed to two issues
1" r
L

b alll :
namely: }:; | ]

l ‘i _ Ay A *erred by finding that
‘ the ""..“:"' ; Birly terminated.

-

(- by awarding
Y .
i Trich ks and reliefs
., e

o

Whether the trial .".-.

érred

EE,

37. It is not in dispute that the Lo_ Tl .
N

.,
" =
#

e Respondent
P 11"-' i

Respondent was unfairly term

bn employee

of the Appellant from 2017 to April 202

was engaged as a long-distance dr'i,_v?'l‘ i !h.j,, commercial
: -

vehicles.

3

38. The Appellant alleged that th : -,_,__ t left work

=B "

voluntarily and went to seek work elsewlcre at Awale

Enterprises Limited when he was accused of over speeding and

JUDGMENT APPEAL NO. E195 OF 2024




reassigned duties at the garage. The Respondent on the other
hand alleged that in 1w d from his trip
he was accusgd o‘_ &2!-0%9 WhICh d and
|gned duties at the garage. He state

|
would rEgort eve to work without-oEigilessigned any

g |i l : -‘f
duties anpfiiat th'apeHaill dviset .
f. ) -
wo )
a”ed ) &

39.

he wa

§ home and they

Bther vehicle but was

1 ' !p" dbund that the

Respond.: LI i '3‘ Py tantlvely and
procedurally. -f"!'-'_.. T e SR at for termination

L
to pass fairness test gl bstantive and

procedural fairness. This cout ing in Janet

Nyandiko versus Kenya Commeé ited (2017)

eKLR among others. . 'l|.

x,,t.

40. The court is of the view 'tlp'a kv uch as the

Respondent had a duty under sectio -P" Mg Employment

.:-:h
Act to prove that termination occurred

y S Ut was right

= T
to find that the Respondent illustrated that the™®® mination had

occurred and the burden shifted to the Appellant to illustrate
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that the reasons for the termination were fair under the said

o dkIUS Ty

nded
dutie o@ mE{h of May 2021 and sought em t
|
Iﬂ
e ‘

somewngLe else. Section 44(4) ()=l EMployment
i1 . :
[

Act 2007 fsl8sco ES Mk an <0 onstitutes gross

4

;I
iable for summary

efence of desertion that

-

\ I OG0 the place of
-#ﬁ
T

NGy in the case
S,

of Stanley O IZON ST of Management
"t- %

Nakuru YMCA Secontigri. ot

et g

LR, where the

court held that:-

o hersy
i

18. Desertion can only take plate
employment with the intention of not
intention not to return after leaving Mgl
demonstrated by showing absence of .
employee, duration of absence, impact ofl_t

!&'1' 'lf and nature of
employee’s duties. e ."'Ih
1% "

42. The Appellant claimed that § ; 3
-.'1‘

) Ibloyee leaves
. mulating such
e oy tion may be
T ion from the

At absconded

duty on May, 2021 yet the RespondEIeEes that he was

i

= 'l
never called back after being sent home. In®&dition, if the

Respondent absconded duties the Appellant did not
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demonstrate that he commenced any disciplinary action
against the Respond r se t| Employment
Act after he al ge&hﬂ O report on dbs ?1

@s held |In the case of Richard Klpllmo @

43. I
Yuko Shgermar ‘, ftd [2015] eKLR thdfgiliconding duty
was an a i-’ . onee, in which
t -.ll . e Employment Act

44. 3
[2017] e *""""Nc .

“Dismi ﬁ""'—'- iy Qust be preceded by
evidence sho L o5 made to contact
the employer co . y Y VW ctter was issued
to such employee ¢ : ! g to show cause
why his services shoumg on account of

absconding duties.”

45, The Appellant’s assertio ot foxts R - could not
By O

pass fairness test as it was the Appela "‘.-r:i__l‘j_
’I-

bt to look for

the Respondent. The Appellant oug';jq,lt'l-r H‘

E -1

"t-_‘ roduced call
logs calling the Respondent back "-u attendance

registers were produced by the Appel sl 2 rning to the
F

= T
Respondent that they were contemplating a diS

plinary action

due to the issue of absconding of duties.
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46. On the claims of overspeeding in Congo the Appellant

confirmed during hearigg tiat he}Td o) e _any evidence of
the same an th‘_ 0 was accu jﬂ ndent
droppet charg s.. In addition, no d|SC|pI|nary

|
by ppellant on the Refhgillent on such
| - '

were tJke
i
[ 1.

allegatio

47.
C

he was allg 56 M ITE () . necgdrage but never

r

;I

agrees with the trial

hat th tively terminated when

assighed ak

i

=y

constructive dismissal a%

48. The Jtic

sourt of Appeal
in the case of Coca Cola Easi. a Limited v

Maria Kagai Ligaga [2015] eK observed as

follows: -

: g _
»:.gﬁr'u . g ssal is that the

" /cave without

The key element in the definition of co
employee must have been entitled or

notice because of the employer’s condg a& haay, leave has two
interpretations which gives rise to the ':.‘-‘- E:" amlied. The first
interpretation is that the employee coUitiaitlNe. Vil the employer’s
behavior towards him was so unreaso T - could not be

expected to stay - this is the unreast _.‘,‘;'- . The second
interpretation is that the employer’s conduct is™$® grave that it
constituted a repudiatory breach of the contract of employment - this
is the contractual test. The contractual test is narrower than the
reasonable test
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49, In the present case, the court is not satisfied that the

Appellant has g T%’b alili eSsc d its onus
of establ t the Respondent absconded/d %

The c@agrees fhe trial court’s finding tlag
r é Ol

did no ":V fair dent.

merovided for under

50.

s court notes that the

did not issue any

*“'1 the issue of

desertlng/absc . eedlng the
- ol

Respondent was mnayekg i) ! '-.,. iplinary hearing

hence the Appellant violated e kot section 41

of the Act.

51. This court is guided by th 1,,- o,ﬁ-. the case of

Kenya Union of Commercial Food g Workers v

Meru North Farmers Sacco Limit . i 4 & R that: -

Section 41 of the Employment Act is couc :'1,,_ WA/ terms. Where
an employer fails to follow these mana i PSR ONs, whatever
outcome of the process is bound to be unfair ¥5*the igle cted employee
has not been accorded a hearing in the presence of their union

representative.
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52. In conclusion this court agrees with the trial court
decision that the dent was both
substantivel Ajwmlegal unf r&ﬂ

gthe nal court erred by awar 6’

Res!; ndent minal dues and ﬂ’"‘" ought

118 f
urt J

53.0n t ;1 ue o oy ‘ e Respondent 6
‘i orRpe ! : i ismissal which the

. elldn %‘.‘.’ B Be Respondent suggests
&gy & onths compensation

e cou “. e caralensation of six
montHs, sk enc ¥ \ SagnCaionly interfere
with such disgttiad iadh@ro S - -;:." matters

. =,
leading to Efforedtsgy

g on the case of

Kenya Revenue v Darasa

Investments Limited ( was stated

that:

The court ought not to interfere with tha &
W,
is satisfied that the Judge misdirected him3 "-"'l. T atter and as a

etion unless it
result arrived at a wrong decision, or thatl 2 .":-5', from the case

as a whole that the judge was clear .51' .'"t e exercise of

discretion and occasioned injustice.

54. The court will therefore disturb :‘:3;,_ wedin only if it is

proved that the trial court misdirecte® isome matter

hence arriving at a wrong decision. The court notes that the
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award of compensation is and the court should be guided by

considerations set ou 1‘:‘ }n 7 4l§ e Employment
Actin awardlnq th‘%_& erein.
In i

55. the trial court stated that it conS|dered
terminalgn of thlI pondent and the_gdetiigilfd service by
dg: . ; gHldnt o o‘l"". jnd awarded him
th - ?finds it justified and

o reas
The a _Jl Bs also justified

"l|
after ﬁndlng tnefire 2}']5* '. A I\ Meifuhated without
I-F'-ﬂ- i LN : RS

notice as proviied s+ e g mployment Act.

57. On the claim for " illowance and

underpayments this court agr v'v"r'Eh the rt but differs

jod

"{”— ,i_ rrpreted this

on the approach of 3 year limitationgg section 90 of

A

L

the Act. The trial court misapplied an

f e

AR

provision.

58. The courts have pronounced therg 1 -'E" Ese remedies
Te,

that these claims in nature are conti 'i'm s which the
[ 5 i Il

Claimant must file their suit within 12 months after cessation of

employment as per section 90 of the Employment Act. This
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court notes that the employment relationship herein ended in

May,2021 and the claj \Lﬁle S er, 2021 which
was within ﬁ‘! period. T

é was
lE}tled tq the years claimed and not three
|

capped@apd awardet
L |

59. In th i—;:v- Cyl
A =
Sc '

|._ n
20231 KECA!'B udgment) while

relying on | ST TS gl 2 | -
—"'#I . T'-_ e
Normal p 172 g e T .'i

therefe#xe

the trial court.

The German
& another (Civil
(Consolidated))

fia ! FYejected on the
; oPEEXceptions to the
said rule is <-_":'.'J. ong. Where a service
related claim"ls basgd B G ¢ SRR/ cf can be granted
even if there is a long-dgMaysin:se ] Lo g "'.I b reference to the
date on which the contirdrg % gisuch continuing
wrong creates a continuing 'ss fwing from the
excerpts reproduced above e respondent
continued to work under the sa 11;,'_.r find and hold
that the breach complained of was G re, capable of
giving rise to a legal injury which assumg f a continuing
wrong. It follows that the appellant’s a'i;g ', TP vy le claims were
time barred fails. On the contrary, the said SEAERSY ithin the ambit

of a continuing wrongs contemplated undec S

ground of deIa

60. From the above decision among } ot quoted it

is clear those reliefs fall under -i" which were
filed within 12 months. On housing alloV i ppellant did

not produce any evidence that the Respondent’s salary was
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consolidated. This is a requirement under section 31 of the

Employment Act and E urt u h d nﬁ award. The
Regulation of@% Amend T onm
salary exclusive of house a

given to the Respentasl

provige : mo thI

The mil&gge allo ere to cater

1.8
L
C 8

for other Iii?. el refdt

< ed he used to
1
sledt 11XH Fouse allowance. The

Respondent worked for

eq-l the trial court.

T P 1

61. : - LY ... Y "'l-:'-. Iement to an
e . ] o

employee by oM Qe Appellant did not

"ﬁ. L
i
produce attendance sChg ion forms and

this court upholds the trial coQ Respondent

was entitled to the same for the ked not the

capped period of three years by the thiang

62. On the issue of service pay the c-qlu ith the trial

court findings that the Appellant '_u ' Mgtrate that it

-'!‘

remitted the NSSF and NHIF dues for ent hence he

o .
was entitled to the same. This is an entitleme

nder section

35 of the Act.
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63. On the issue of underpayments, it was clear that the
Appellant used to paygt e }'d nt 000/— as his
monthly salar yelh_ im wage wa . This

the tri II court award of underpayment a

court gmsh

and notgg.cappe

64. unmerited is

fhe Respondent with

injuries claims

ui
-

41l term of 48

510,096/=

b. HousehlKy 0,514.40/=

c. Unpaid Iea..".".'q.....K Y 55 /=
TR, shiCI 365/-

i "lh ",

% -};l-..
F 4 ".-"_
S

.. iR
L
Dated at Nairobi this 9*" day of October, 2025

65. It is so ordered.

o

Delivered virtually this 9* day of October, 2025
Abuodha Nelson Jorum

Presiding Judge-Appeals Division
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