REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT BOMET

CIVIL APPEAL NO. E024 OF 2023

TIMOTHY ONGETA CHUMA .....cociiiieisisssnn s nnnas APPELLANT

VERSUS

SUMMARY CHEPNGETICH LABOS NO

of the estate
of Chepkorir Ridah ( asSed)i ... e
RESPONDENTS
(Being an Appea m\the Judgment¥of Principal Magistrate,
Kibelion K. a uls ' ‘’s Court at Bomet, Civil Suit
f2

JUDGEMENT

2 0

dents (then Plaintiffs) as the Legal

LANGAT (suing as the Legal resentati

Representatives of the deceased Chepkorir Ridah, sued the
Appellant (then Defendant) for general and special damages
that arose from a road traffic accident which occurred on 31

July 2020 along Bomet-Narok Road.
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2. The trial court conducted a hearing where the Respondents
called three witnesses before closing their case. The

Appellant called two witnesses and closed his case. In its

Judgement delivered on 26" April 2023 .the trial court

awarded the Respondents a net sum ,415/=

rial court, the

3. Being aggrieved with the |

Appellant filed its orandu dated 9™ May

2023 appealing against theglia use of 25 years as

the multiplier.

ellate court is to re-evaluate and re-
ce in the trial court and come to my own
onclusions, but in doing so, to have in mind

that | neither heard nor saw the witnesses testify.
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5. | hereby proceed to summarise the case in the trial court and

the parties’ respective submissions in the present Appeal.

The Plaintiffs’/Respondents’ case.

6. Through their Plaint dated 10™ Dece the

was hit by motor vehiclegeg ' BM 139A as a
pillion passenger rd tration number

KMEZ 806) along et-Na

’

7.1t was s’ case that the Appellant was
e accident. The particulars of the
ted in paragraph 5 of the Plaint. That as

e accident, Chepkorir Ridah suffered fatal

injuries.




8. The Respondents prayed for special and general damages
against the Appellant under the Fatal Accidents Act and the

Law Reform Act.

9. Through their written submissions dated 80" July 2025, the

Respondents submitted that the Ap nt w egligent in

causing the accident. That PW2aas a he

as the only impartial person who could

ount on how the accident happened.

11.The Respondents submitted that a Police Abstract could not
be used as evidence in apportioning liability. They relied on
Wangogu Kithinji & 2 others (Civil Appeal 293 of

2023) [2024] KEHC 6272 (KLR). They further submitted
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that DW2 was not the investigating officer and that his
testimony was hearsay. That the Appellant did not adduce
any evidence to controvert the eye witness’s account and
had not demonstrated how the rider of the motorcycle was

to blame for the accident.

12.1t was the Respondents’ submiss ant had a

higher duty to prevent the ' curring, a duty
be vs Sugar
434 and Isabella
ington Malele Nbi Civil
as the Respondents’ further

jal court did not err when it

13.The Respondents submitted that the trial court did not err
when it awarded Kshs 3,950,415/= as general damages.
That the award was not excessive to warrant this court’s

interference.
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The Appellant’s/Defendant’s case.

14. Through his statement of defence dated 16" February 2021,

the Appellant denied the occurrence of the accident and

further denied being the registered owner motor vehicle

registration number KMEZ

15.1t was the Appgellantis cas t ifthe accident occurred then

egligence and carelessness of the
party called Robinson Kiprotich

lars of negligence were listed in

of his Defence.

16.Through his written submissions dated 25™ June 2025, the
Appellant submitted that the trial court did not analyze the
evidence to determine his negligence in causing the accident

contrary to Order 21 Rule 4 of the Civil Procedure
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Rules. That the Judgment ought to contain a concise
statement of the case, point for determination, the decision
and the reasons thereof. He relied on Kiarie Wamutu vs
Mungai Kiarie & another (1982) eKLR, Godffrey Gatere

Kamau vs Peter Mwangi Njuguna 08) eKLR and

Francis Barasa Lurare & anothe Nyongesa

Maloba (2020) eKLR. The App hat
he was not given any reason court’s
apportionment of 70: court had

abdicated its duty.

18.The Appellant submitted that his witness, DW2 showed that

the accident occurred in the Appellant’s vehicle’s lane and
that the bodies of the deceased were also found in the

vehicle’s lane. That the trial Magistrate ignored his evidence.
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The Appellant further submitted that he took evasive action
by braking hard and that the rider of the motorcycle was to

blame for the accident.

19.It was the Appellant’s submission that th ial court used

trial court. That he cited ourt had used

multipliers between s for deceased

persons aged bet 0 years to wit Lucy
Wambui Kih al Representative of
the D ua Wambui) vs Elizabeth

015) LR, Ajiwa Shamji Company Ltd
o Okoth (Suing as Personal and Legal

e of Paul O. Ojwang) (2015) eKLR et.al.

20.1 have gone through and carefully considered the Record of
Appeal dated 8" August 2023; the Appellant’s written

submissions dated 25™ June 2025 and the Respondents’
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written submissions dated 30" July 2025. The two issues that

| have sieved for my determination are: -

i. Whether the trial court erred in apportioning

liability

ii. Whether the trial court erred in"using 25 years as

the multiplier

Liability.

21. Itis trite that he who all inother words, the

22. PW3 testified that he was not the investigating officer. PW3
produced a Police Abstract as P. Exh 2. | have looked at the
Police Abstract and it stated that the investigations were still

pending. That said, PW3’'s testimony only confirmed the
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occurrence of the accident. It is my finding that the
testimonies of PW1 and PW3 were immaterial in terms of

determining the circumstances that led to the occurrence of

the accident.

23.

Upon further cross examination, PW2 testified
that the motor vehicle and motorcycle were heading in
opposite directions and that the bodies of the deceased were

found on the left side facing Bomet direction.
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24,

25.

On the other hand, Timothy Onget Chuma (DW1) testified
that on the material day, he was driving along Narok-Bomet
road and he saw a motorcycle that was carrying a pillion

passenger and a sack of sugar and the motorcycle was at a

high speed. DW2 further testified that as t approached
each other, the motorcycle lost contr
lane, forcing him to brake hard. It ny that
that the motorcycle r t side of his
motorcycle. DW1 or Vehicle Examination
Report as D. Ex cross examined, he

reiterated that ered onto his lane and that

Mathias 3 (DW2) testified that he visited the scene
approximately) 30 minutes after the accident had occurred
and found that the subject motor vehicle faced the general
direction of Bomet from Narok and the motorcycle which

facing the opposite direction was on its lane and that the

debris and blood were on the subject motor vehicle’s lane.
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When DW2 was cross examined he confirmed that the
subject motor vehicle was heading towards Bomet and the
motorcycle veered off its lane to the motor vehicle’s lane. He
further testified that the subject motor vehicle was hit from

the front.

26. The Court of Appeal in Michael Hube rv

David Seroney & 5 others [20 ) held

that: -

in a road traffic
Lord Reid put it
apley vs. Gypsum Mines Ltd

at p. 681 as follows:

etermine what caused an accident from
the point of view of legal liability is a most
difficult task. If there is any valid logical or
scientific theory of causation it is quite

irrelevant in this connection. In a court of
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law this question must be decided as a
properly instructed and reasonable jury

would decide it...The question must be

determined by applying common sense to

the facts of each particular case......... ”

(Emphasis mine)

27. subject motor

ction of Bomet

, a fact which PW2 confirmed upon cross
examination. | have looked at the Motor Vehicle Examination
Report (P. Exh 3) and it corroborated the fact that the

subject motor vehicle was hit from the front.
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28.

29.
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It is common knowledge that in our country, we drive on the
left-hand side. The testimonies above indicated that the
Appellant was driving on his rightful lane when the accident
occurred. It had also been demonstrated that the motor

cycle debris and bodies of the deceased re found on the

subject motor vehicle’s lane. icts PW2's

testimony that the subject motog vehi hit

lose control and hit a site direction
and still be statio ' ' lane. | agree with the

Appellant that PW2's testi

not both. This would explain and corroborate DW2’'s

testimony that the motorcycle lost control and hit him as in

his rightful lane.




30. In their Plaint dated 10" December 2020, the Respondents
alleged that the Appellant was negligent in causing the
accident and listed the particulars of negligence in
paragraph 5. In proving their case, the Respondents ought to

have provided evidence linking the acts afithe Appellant to

the injury or death of the deceased. ghe Co of Appeal in

Kenya Breweries Ltd \" oyo

[2010] KECA 498 (KLR) held: -

vnnns the is of S n is an important
ingredient wi o finding on liability
oug nm at all.....”

ack Industries v James Mbithi Munyao

2043 (KLR), it was held that: -

31. ¢
[20g

“Coming now to the more important issue of
“causation”, it is trite law that the burden of

proof of any fact or allegation is on the Plaintiff.
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32.

33.

He must prove a causal link between someone’s
negligence and his injury. The Plaintiff must
adduce evidence from which, on a balance of
probability, a connection between the two may

be drawn. Not every injury is negessarily a result

of someone’s negligence......

Flowing from the abov ing that the

Respondents did not he Appellant’s
re was no link as the
evidence cle e“rider of the motorcycle

veered ed into the subject’s motor

court, | do not agree with the trial court’s apportionment of
liability. It is my finding that the rider of the motorcycle was

100% liable for causing the accident. | hereby set aside the
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Judgement dated 26" April 2023 and dismiss the suit in the

trial court.

34. In the end, the Appeal dated 9" May 2023 succeeds. Each

party shall bear their own costs in thi ppeal and the

Appellant shall have the costs in the
Judgement delivered, dated and - i th

day of October, 2025.

Chumba fa espondents
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