REPUBLIC OF KENYA

IN THE EMPLOYMENTﬁD L'IBU LATIONS COURT
PEAL NO. E315 OF 2024 %
A{{ﬂ
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1. Through the -...1-3:1 y-0T Appe 3" December,

2024 the Appellant appea® ‘inst tf hent of Hon.

H.N.M Ng’ang’a (SPM) deliveragl#e ruary, 2024

CMEL NO.009 of 2021. The Appeal w. the grounds

among others that:

a) The learned magistrate erred i§ t to find the

termination was fair and lawful. § ~
b) The learned magistrate erred in t to find the
appellant had committed a crime agalft® Moroperty of the

respondent’s client.
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c) The learned magistrate erred in law and fact to find the

appellant had been paid terminal dues by the respondent.

2. The AppeII eﬁlﬂﬂ/ lyy& Tf llowed
and.4 h@gment delivered on 15™ July, 2024 bc_@b

courtsde set aside,
i |

3. TheA wasidi ¢ BESSions.

4, Al- Ap a‘ - yr_i

submitted among

el , .
So@hdent’'s witnhess

k.

others t}

alleged W ol - e :L;I'F\-_ Bflent’s client’s
- . o =l
camera and“f "“"-'1"” y Y T, s evidence availed

L

2 n .r: h ‘ H
s if the CO e was availed

Pre, staté

but upon cross-exami Pt

during the disciplinary hear e same was

not availed as it had been er h o : rther stated
. = I|..
that the witness had no proof thaf -“’ t had Kshs.

r

75,000/- and a camera and furthe'f‘-.ﬁ;. as no proof

that the respondent refunded -!|""
H..I.

#lleged Kshs.
75,000/-.
5. According to Counsel, the trial court reached the conclusion

that the appellant’s termination was fair. In arriving at the
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decision, the trial court reasoned that there was persuasive
evidence mcludlng C the appellant’s
mvolvemen@ Sei:t?rnS in was

he appellant accessed the custob@a
Wh;% =

ems among them the“SimeEn items. Mr.

ad valu

1 : :
Onyari i_g__ mitt o, ok \ ptage availed by

¢ o . ;
aring to show the

AL.-"

}h{ TN : s '-n__'.;_s. the disciplinary

hearinty, Edwcy

without sudfss T o S mnas he trial court

erroneously found™thg R R minated fairly
L .I

and lawfully.

6. Mr. Onyari further submitted tHgE®dth & ad different

versions of the material event. Acc'er e appellant, he

assisted the client who according ';QIIHI nk, to sit on

%

% Ris
\

Yewa. The said client was lying doviiiis

a couch. He did so with the help g e Mr. Ezekiel

jrcase next to
the reception. He thereafter asked his fifics who were

on patrol to go and check on the persons who were with the
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drunk man. The family of the drunk man came and

introduced themselves agrthe d}n{ga wife and son. The
wife to the nMrfh th dga?fﬁy had
gonﬁE f@party after which her husband (the d _&’m

he had left

aske office to collect some*iig

there. et they had been

g#¥king lot for long and

e reception to look for

-

) chdysa;® reception. The

son w O i
T ) :_‘;m____

] ] -,

F “':"-.-.|

e same to the

reception eftraigaEe e T Sl istetto the car and
they left.
7. Counsel further submitted™g respondent,

the appellant accessed their %erigtgmal ) which had

valuable belongings. From the mm "‘l. ':. disciplinary

hearing of 17™ February, 2015, |t4_/‘vld' l’h" £ that on 20™

".

December, 2014 the respondent’s g reported to

the respondent’s supervisor that ‘!-I F tenants Mr.

Nyambaka complained that his cash amouling to Kshs.

75,000/- and a digital camera had been stolen after he fell
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down at the parking when the appellant and his colleague

assisted him but in the rocecjtjr;g said items which
were in his @Mﬁb unsef, e??fb were
fabrE' an d

cam

S

false. If it was true that the client’

were st

A1
TWot r

=

league, why

could (oM surrounding

Rt and his colleague

ther, no complaint was

8. - R BT S i Ent’s client Ms.

;Y ,she had been

told by Mr. Nyamabak¥ idence. Mr.

Nyambaka was the proper pewi® to & h evidence.

< .h. .
A Was unfair

Counsel submitted that to concldd %

ia .,

.I-
o
R reasons for
¥

termination the court will coq‘?
1

termination and the procedure agop
.:-!.‘
The respondent’s alleged client %

termination.

g

L:h. ) |
Ii .,
[

N |led to give
evidence at the disciplinary hearing 2hd

¥ the trial to

substantiate the claim of the loss of personal items. Further,
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the respondent alleged that the appellant was captured on
CCTV footage steallng ch footage was
adduced in | xulsi@jﬁ ing or
trlal court Counsel relying on the pr _@D
43 and the cases of Mut gaagountry Club

f Fichafu Isundu

f¥td [2017] eKLR

bef

sect

; to justify the grounds

‘L_.'f\r ent
- ﬁ I' "ll

9. Mr. Onyari ;q. Tt s -"" at there was

loss of cash and

fWClient while the

appellant was on duty. Eon the cash

voucher that was produced Tl )it as exhibit

N5
1

however counsel contended that, ash  voucher

R
cannot be used as evidence to showt l!‘_" ""In*. of cash and
NG & )
0

camera happened further, it was ol evidence on

proof of payment without a bank "':.!!'". eing produced

=,
to show that the amounts indicated havVe"secai®aid.
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10. On the issue whether the appellant was paid his terminal

dues, counsel submltte hat ;Lj rt erred in finding
that this wa@ ent S é bank

told the= i ourt that he

tement showing the appellant

ter%l dues a
.lr...
e |¢

ulated.

\2ral worker but

was e } yed
‘ ='o fh'e 1d _ 1 = payslip.
¢ T ' ]
11. jk‘ nclusrg ﬂﬂ"‘t the appellant is entitled
M o

pr

1-%

u__-;;_l‘ trated that his

12.  Counsel for the responde e other hand

Mrishljugu
submitted among others that a' w Ol
o W N

%

showed that the appellant and hIS -'-{‘-. S Ccessed the

CTV footage

b | 1..-'

aE ."ﬂn s involved.

,ﬁ" amant admitted

T ked a phone

o

e bag that the

respondent’s client’s bag and ret:‘rgv
I ".

Further, at the disciplinary hearing
'I..I.l
that he accessed the complainant’s

r'p-"air

which was incessantly ringing. It was the sa

complainant said he had Kshs. 75,000/- which was stolen.
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According to counsel, the appeals committee was not able to

review the CCTV footage-isel( j men itself.
13. Concerning@ minal ﬁmtted
tlncludlng gratuity were processed th _@he
% |

appedant’'s bankl A - ' M unt number

| - r
0100000 12813 e & - gflant’s account
¢ - ’ ;

tha

B was produced. On

ation was proved, Mr.

-

SIS R disturbing the

.L ,.-. 'E-.l_hl fair. While

relying on }1-_.;_3_.“: DS - of HTe Act, counsel
"ﬁ' iy - I,
submitted that th&=g ' (% o balance of

probability and the reasort ' atters that
the employer at the time o "?-q natll he contract
genuinely believed to exist. To this. *" " sel relied on
the case of KRA v. Reuwel Waithakﬁlclii _5"" S22 thers [2019]
eKLR. Counsel further relied of, : _. of George
Musumali v. G4S Security j':i"'r 2016] eKLR
where the court stated that internal disc B proceedings

are not similar to court proceedings or criminal trial where
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witnesses have to be called and confirm beyond reasonable

doubt as to what happné ‘}tuﬁ the complainant’s
bag W|thou a !-S ée test
Eh De ant was involved in theft of the lost i _@I

tha

14. Regasding the i iss of the pro O\ ed, counsel
-"u.- -
subml S o t o g attending the
i';r - ! 2
Jfs CTel 3 \ 3 915 accompanied by

foIIowed by the appeal
'-." ed to a normal

roof that the
oy o

disciplinary ..Z‘*_h_:* TS i R s Tl a the appellant

1:'3-.

granted his rights.

Mr. N/'%

|

the tabulation of the appellantsgifuds

15. Regarding the remedies sOmwg bmitted that

duced which
showed he was paid his termi t"' "'u-. hese were
processed and paid into the aQIpé l’? 1.“. ink account.
According to counsel, the trial 1?. ,F"n 3 rejected the
claim for compensation and was g i OV L 0 SC of Moses
Mwaniki v Ibrahim Kinyanjui GaSRobd##t/a Theresa

General Merchants [2020]eKLR.

Judgment Appeal E315 of 2024



DETERMINATION.

16. This Court as first ap Jtl:rgj by the principles
setoutlns ea a&i e ou

bppeal
e Court of Appeal for East Africa in t

A 424 stated

i. First, on ﬁrst appeal the Court is under a duty to reconsider and
wmmre-evaluate the evidence on record and draw its own conclusions;

ii. In reconsidering and re-evaluating the evidence, the first
appellate court must bear in mind and give due allowance to the
fact that the trial court had the advantage of seeing and hearing the
witnesses testify before her; and

iii. It is not open to the first appellate court to review the findings of
a trial court simply because it would have reached different results
if it were hearing the matter for the first time.

17. This appeal revolves arougd sl : Eher the trial
court erred in finding that tetfmafti B [imant was
for justifiable and valid reasons andq it one through
a fair procedure and further that the gy : i d been paid
his final dues.

18. The trial court concluded that th -. e ) ismissal was
proved in that there was

demonstrating that the appellant was involved in the theft of
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the respondent’s client’s property namely Kshs. 75,000/- and

a camera. The trial rt i‘}'t’aghi that conclusion
observed t@hﬁl‘;ﬁe as Sagh‘fcﬁlmary
wmg the appellant removing the lost i _@)’m

.l!...

19. In the utes a_ -"'5'# s I|nage 81 of the

'l. . '
k e g Dne was ringing incessantly
pside his Pabr HeTOR) open _and access the client’s
ith@ut s oS ouicGisiig, e only took the
phone o j N TettA : >4 2!l this while the
custog ' _-._.- =y, -H to find out from

he

the|r stomer’

;I
a

0ag

Robert m-v-l-T WS s g ""h;‘:-.._ d to his ringing
phone...The pafél g ' It #L that he picked
from the cugkgh 3 ) ned 3 captured on the

CCTV footad®

L
§

.

' as no CCTV

20. Whereas the appellant hgd=giaimed

F] .L"'L-
footage during the disciplinar{atredring . contended
that the same was not replayed ‘gt .Jq paring of his

appeal against the dismissal as the r l!" RV stated that

the system overwrites itself afterfspigiEs Bnd therefore

the video was not available. If thefeul e footage at
.i"
all, the one wonders what he requirc*¥® hgkplayed at the

appeal hearing. From the extract of the minutes above, the
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appellant stated that the customer’s phone was incessantly

ringing from his bag SO e, bag and switched it
off. If |t w tﬂﬂ ?U& y the
app he client in question was drunﬁ_@\s
sIe(%g on the e ol

2llant did not
.l!...

attem udfly N T g1l and why he
i';r - ! 2

@ Ol &i'{

Was inconsistent with
witching off the phone
-.__;:. it meant cutting
off comi 2 tog be concerned
b, A
looking for MO s, s - 3

21. Concerning paymé ::..o':i!: i . X the appellant

’i!,f_rly

The respondent stated that it hegeh the SIS’ terminal

admitted that his salary wdas Igh his Bank.

'l

dues as computed into his sala« At his bank.

“l.‘-l...“

. -|I ;-l
Whereas the appellant denied recg‘llvl‘i .3 nﬁ ch payment,
he admitted not adducing his ba ¥ E, 3 to show he

'!|-|.

o

never received such payment.
-

fSunday Post

22. As observed in the case of Peter

Limited [1958] EA 424, this court as an appellate court is
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under duty to reconsider and reevaluate the evidence on

record and draw its ownﬁcltgbvﬁver it is not open

to the Cour L]t¥5|mply

be would have reached a different res _@e

try|n he matt r the first time. FurtetaMlis court has
115

regula ‘-_-‘ Dbse A

sditon S B®rd against acting

Lreview and re-
Q 2% G

. the judgment it could

!il -Lﬂl

§ ~ ""a he trial court

>t instance with

need not c;;s:-'.:?:u._'_-i DU R ' I|ne with the

operative law and™a- the evidence
L .I

fere simply
because as an appellate court E%|gthe 3 risdiction to
revaluate the evidence and come *"._ HEC findings.

23. In addition to the observations._‘I s , the court

has carefully considered .,.i the
!|-.

ied that the

.

decision of the trial court ant
findings and conclusions by the tria Bistrate were

reasonable and a fair deduction from the evidence
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24.

25.

presented by the parties. The Court therefore finds no

justification in mterfe g wllhrh
P T A

The Appeal is therefore found without merit and is
P\ W L 4 (,
hereby dismissed with costs. _6!

h'l-.--r
It is so ordered.
September,

Delivered virtually this 26" day of September, 2025

Abuodha Nelson Jorum

"
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