I
—
KENYA LAW

THE NATIONAL COUNCIL FOR LAW REPORTING

REPUBLIC OF KENYA

Where Legal Information is Public Knowledge

REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

MIILIMANI L AW COURTS

CONSTITUTIONAL & HUMAN RIGHTS DIVISION

PETITION NO. 39 OF 2017

IN THE MATTER OF ARTICLES 10, 27, 40 & 201 OF THE CONSTITUTION

IN THE MATTER OF ALLEGED CONTRAVENTION OF FUNDAMENTAL RIGHTS AND
FREEDOMS

UNDER ARTICLE 27, 40, AND 201 OF THE CONSTITUTION OF KENYA

IN THE MATTER OF THE INCOME TAX ACT

IN THE MATTER OF THE FINANCE ACT 2015

AND
BETWEEN
THE LAW SOCIETY OF KENYA....oiiiecnencneecsseesssseessanes PETITIONER
VERSUS
THE KENYA REVENUE AUTHORITY.......cocccerreninensunnsanenns 15T RESPONDENT
HONOURABLE ATTORNEY GENERAL........cccccceeeruveerunnees 2ND RESPONDENT
JUDGEMENT

Introduction

Our Constitution is highly valued for its articulation. One such astute drafting is the fact that the
Constitution of Kenya gives prominence to national values and principles of governance which include
human dignity, equity, social justice, inclusiveness, equality, human rights and Rule of law.[1]

The Constitution of Kenya, in keeping with modern constitutional practice, is a constitutive document,
fundamental to the governance of the country, whereby, according to accepted political theory, the people
of Kenya have provided a constitutional polity consisting of certain primary organs, institutions and
functionaries to exercise the powers provided in the Constitution. All sovereign power belongs to the
people, and it is entrusted by them to specified institutions and functionaries, namely, Parliament and the



legislative assemblies in the county governments; the national executive and the executive structures in
the county governments; and the judiciary and independent tribunals[2] with the intention of working out,
maintaining and operating a constitutional order.

The constitution is an effective document that is the basis of our laws. Every law enacted by Parliament
must pass through the test of constitutionality which is stated to be nothing but a formal test of rationality.
This court cannot deviate from its own duty of determining the constitutionality of an impugned
legislation. The foundation of this power, as explained by Indian nine-judge bench[3]is the theory that
the Constitution which is the fundamental law of the land, is the ‘will’ of the ‘people’, while a statute is
only the creation of the elected representatives of the people entrusted to perform their duties
inconformity with the law; when, therefore, the “will” of the legislature as declared in the statute, stands
in opposition to that of the people as declared in the constitution-the “will” of the people must prevail.

Courts have at one time or the other have felt the need to bridge the gap between what the law is and
what it is intended to be. The courts cannot in such circumstances shirk from their duty and refuse to fill
the gap. In performing this duty they do not foist upon the society their value judgments. They respect
and accept the prevailing values, and do what is expected of them. The courts will, on the other hand, fail
in their duty if they do not rise to the occasion but approve helplessly of an interpretation of a statute, a
document or an action of an individual which is certain to subvert the societal goals and endanger the
public good.

As Dr. Willy Mutunga, former Chief Justice of the Republic of Kenya and President of the Supreme
Court once observed, the Constitution must be a frame of reference for every lawyer and every
judge. Not just those who find themselves sitting in the Constitutional and Human Rights Division,
or in criminal trials but those who deal with company law, land, commercial transactions,
negligence, labour law etc[4] and to this list I must add Tax law.

Indisputably, there exists a presumption as regard constitutionality of a statute. The Rule of presumption
in favour of constitutionality, however, only shifts the burden of proof and rests it on the shoulders of the
person who attacks it. It is for that person to show that there has been a clear transgression of
constitutional principles.[5] But this rule is subject to the limitation that it is operative only till the time it
becomes clear and beyond reasonable doubt that the legislature has crossed its limits. As Lord Russel of
Killowen in Inland Revenue Commissioner vs. Duke of Westminister [6] stated that:-“.......The subject is
not taxable by inference or by analogy, but only by the plain words of a statute applicable to the facts and
circumstances of his case"

I also quote with approval a passage from Partington vs. Attorney General[7] where the House of Lords
that:- “As I understand the principle of all fiscal legislation it is this: if the person sought to be taxed,
comes within the letter of the law he must be taxed, however great the hardship may appear to the
judicial mind to be. On the other hand, if the Crown, seeking to recover the tax, cannot bring the subject
within the letter of the law, the subject is free, however apparently within the spirit of the law the case
might otherwise appear to be.”

The petitioners case

The petitioners challenge the constitutionality of paragraph 11A of the Eighth Schedule of the Income
Tax Act[8] (hereinafter referred to as "the schedule” ) on grounds that it is inconsistent with the
provisions of paragraph 2 of the Schedule as read with Paragraph 6 (1) (a) of the schedule. It is also
pleaded that paragraph 11A violates provisions of the constitution, namely; Articles 10 (1) (2), 40 (2) (a)
and 201 (b) (i), hence the same is unconstitutional.

The category of tax payable in respect of property under the provisions of the Schedule is Capital Gains
Tax (hereinafter referred to as the Tax). It is important to clarify that the petitioner is not opposed to
payment of the tax, but the petitioner challenges paragraph 11A which makes the said tax payable "upon
presentation of the transfer instrument" as opposed to upon successful transfer of the property.




The petitioner avers that real property in Kenya, in accordance with the provisions of Section 37 of the
Land Registration Act,[9] is only deemed to have passed once the following conditions are met, namely;
Filing the instrument (transfer forms) and Registration of the Transferee as proprietor of the land and that
Paragraph 2 of the Schedule clearly provides that "the Tax" can only accrue once the transferee has been
registered as the proprietor of the land and not earlier as provided in the challenged provision.

The petitioner maintains that in stark contradiction to the provisions of Paragraph 2, Paragraph 11A
imposes a requirement that "the Tax" be paid before property is transferred in that it provides that "the
Tax" may be payable before the date of application for transfer which is evidently a period prior to
transfer; or on the date of application for transfer which presupposes that the application has not been
accepted and as such transfer has not occurred and that enforcement and application of any statute must
be in accordance with the rule of law which militates against contradictions in statutes hence paragraph
11A is unconstitutional and that it offends the provisions of Article 40 (2) (a) of the Constitution by
limiting the enjoyment of the right to property in that it restricts the right of a vendor to freely alienate his
property and would prevent vendors who do not have the money to pay the Tax upfront from selling their
property and also restricts a purchasers' right to freely acquire property and that it also offends Article 201
(b) (i) of the Constitution in that it creates an unfair tax burden.

The petitioner also avers that Section 3 (2) (f) of the Income Tax Act, provides that such a tax is
chargeable on gains accruing in the circumstances set out under the Schedule while Paragraph 4 (3) of
the Schedule provides that a gain or loss realized by a person on the transfer of property shall be deemed
to be realized at the time of transfer.

It is the petitioners case that above provisions presuppose that "the tax" can ONLY be charged on gains
that have accrued in favor of a vendor of property and which gain accrues at the time of transfer and as
such imposing a requirement that "the tax" be paid on an anticipated gain which has not accrued amounts
to unfairly imposing a burden of taxation upon a vendor of property in breach of Article 201 (b) (i) and
that, Paragraph 4 (1) of the Schedule provides that the computation of a gain shall be based on the
difference between the transfer value of the property and adjusted costs. The adjusted costs to be taken
into account are set out under Paragraph 8 of the Schedule and include the cost of preserving the property
as well as the cost of defending the title, which are all costs that can be incurred by the transferor even
after an application for transfer has been presented. Thus, if "the tax" is charged without taking into
account the adjusted costs incurred after the application for transfer is made but before transfer is
effected, the vendor is likely to be saddled with a higher Tax assessment than he is rightly required to pay
which would amount to an imposition of an unfair tax burden contrary to Article 201 (b) (i) of the
Constitution.

The Respondents case

In a Replying affidavit filed on 24™ February 2017, the Respondent avers that the Kenya Revenue
Authority Act,[10] mandates it to enforce the provisions of the Act[11] and to enforce the provisions of
the Stamp Duty Act[12] and that the Finance Act, 2014[13] reintroduced the Capital Gains Tax, a tax
that had been suspended in Kenya since 1985 in order to widen the tax base and to cater for the increased
financial budget of the Government and that the Capital Gains Tax is levied pursuant to the provisions of
Section 3 (2) (f) of the Act which provides that income in respect of gains accruing in the circumstances
prescribed in, and computed in accordance with, the Schedule shall be chargeable to tax and that it is
levied on the gains accruing to companies and individuals, on the transfer of property situated in Kenya

on or after 1% January 2015, at a general tax rate of five (5%) per centum.

It is also averred that in order to improve the implementation of the Tax provisions, the schedule was
amended by inserting the challenged provision in Finance Act 2015[14]which provides that the due date
for "the Tax" shall be on or before the date when the application for transfer of the property is made at the
relevant Lands Office which was meant to determine when "the Tax" is payable to the Government by
prescribing the due date when "the tax" should be remitted, hence the said provision does not contradict
paragraph 2 and 6 (1) of the Schedule.




It is denied that Paragraph 11A contradicts the provisions of Paragraph 2 and 6 (1) of the Schedule
because Paragraph 2 is a "charging section" that only answers what is taxable and provides that it is the
gains "on the transfer of property situated in Kenya" and that paragraph 6 is a "definition section" that
answers what amounts to a transfer under the Act[15] for the purposes of the Tax while paragraph 11A is
a "tax point section" that answers at what point the tax is due and payable to the Government, hence
section 11 A was added to give clarity as to when "the Tax" accrues because the hitherto existing system
created complexities, uncertainties and inefficiencies and that the provision complained of is in tandem
with the International Accounting System which recognizes revenue when earned as opposed to when
received and that it infuses harmony with similar provisions of the Act[16]especially section 3 of the act
which recognizes revenue when earned and not when received, and that it creates certainty, simplicity,
effectiveness and fairness and seeks to reduce the compliance cost. It was also averred that the said
provision is in agreement with the cited provisions of the constitution, and that excess refund of taxes is
provided for under Section 105 of the Act.

The Respondent also pleaded that public interest tilts in favour of the Respondents and that every statute
is presumed to be constitutional and that article 209 of the constitution empowers the National
Government to impose taxes.

In their grounds of opposition, the second Respondent stated that in determining the constitutionality of
the statute, the court must be guided by the object and purposes of the impugned statute and that the
petition does not disclose any violation of the petitioners Fundamental Rights and Freedoms by the
second Respondent.

Advocates submissions
All the advocates filed lengthy written submissions which they also highlighted orally in court.

The petitioners counsel submitted that paragraph 11A contradicts the other provisions of the Act and
does not meet the test of the Rule of Law prescribed under article 10 of the constitution which militates
against contradiction and inconsistency in any statute and as such, any such inconsistency ought to be
declared unconstitutional and cited the High court decision in Kenya Association of Stock Brokers and
Investments Banks vs AG & Another[17] where the court upheld its jurisdiction to declare as
unconstitutional a legislation that is vague and contradictory and infringing or threatening to infringe
constitutional rights.

Counsel submitted that said provision was inserted in blatant disregard of numerous provisions of the
Schedule and contradicts paragraph 2 which provides that the income in respect of which tax is
chargeable under section 3 (2) (f) is the whole of a gain which accrues on the transfer and cited the
statutory definition of "on transfer of property” under paragraph 6 of the Schedule which is defined as
'Subject to this schedule there is a transfer of property for the purposes of this schedule (a) where property

is sold, exchanged, conveyed or otherwise disposed of in any manner whatever (including by way of gift),

whether or not for consideration.'

Counsel quoted the dictionary meaning of the words transfer, alienate and convey in the Black's Law
Dictionary and relied on the above cited case[18] where it was held that where transfer of a property has
not taken place, then one cannot be said to have made a gain that is capable of being taxed. Conversely, if
a loss is made, then there would be no expectation that any tax would be payable by the owner of the
property upon its transfer. Counsel reiterated that paragraph 2 provides that "the Tax" can only be charged

on transfer of property while paragraph 11A talks of the same tax being payable before transfer of
property can occur.

Counsel submitted that statutory provisions cannot be read in isolation but must be read as a
whole[19]and pointed out that the Respondent admits the contradictions in paragraphs 16 and 17 of the
first Respondents affidavit.

Counsel reiterated that the provision complained of infringes on right to dispose property under article 40



of the constitution since it will prevent persons from disposing their properties if they cannot pay the tax
affront and it also inhibits a purchasers right to buy property and that it imposes an unfair tax burden
contrary to Article 201 (b) (i) of the constitution because there must be a gain before the tax can be
claimed under this tax head. Counsel cited Halsbury’s Laws of England[20] which stipulates three
prerequisites of Capital Gains tax before the tax can be claimed, namely; (a) The disposal of an asset;(b)
The accrual from that disposal of a chargeable gain; and (c)The accrual of that gain to a person
chargeable to Capital gains tax.

Counsel submitted that contracts for the sale of land are, by their very nature, conditional upon the
transfer of title and cited the Law Society Conditions of Sale, which require, as a condition of completion,
the registration of the transfer. As such, before such a condition is met, there cannot be said to be a
transfer and emphasised that the centrality of disposal as a prerequisite to Capital Gains Tax was
acknowledged and dealt with by the United Kingdom Court of Appeal in the case of Underwood vs.
Revenue and Customs Commissioners[21] where the court held that the accrual is only “deemed” to have
occurred on the contract date where there is actual disposal i.e transfer of property.

Counsel cited the Supreme Court of India in Commissioner of Income Tax v. Shoorji Vallabhdas and
Co[22] where the concept of accrual was elucidated citing the case of C.I.T Central-Iii vs M/S Excel
Industries Ltd on 8 October, 2013 where it was stated as follows:-

“No doubt, the Income-tax Act takes into account two points of time at which the liability to tax is
attracted, viz., the accrual of the income or its receipt; but the substance of the matter is the
income. If income does not result at all, there cannot be a tax, even though in book-keeping, an
entry is made about a hypothetical income, which does not materialise. Where income has, in fact,
been received and is subsequently given up in such circumstances that it remains the income of the
recipient, even though given up, the tax may be payable. Where, however, the income can be said
not to have resulted at all, there is obviously neither accrual nor receipt of income, even though an
entry to that effect might, in certain circumstances, have been made in the books of account”

The Indian Supreme Court in the above case identified three principles for determining accrual of a tax as
follows[23|namely; (a) Whether the income accrued is real or hypothetical;(b) Corresponding duty of the
other party to pass on some benefit to the transferor; and (c) Probability or improbability of realization
of the benefits by the assessee from a realistic and practical point of view.

The first Respondents counsel addressed the mischief paragraph 11A was meant to cure which are
complexities, inconsistencies and inefficiencies and to widen the tax base. Counsel submitted that Section
3 of the Act is the charging section that brings to tax all income accrued in or derived in Kenya. Section 3
(2) (f) brings to charge gains accruing or derived from the sale of capital assets. He also submitted that
the accrual concept as per the International Accounting Standards (IAS1) is favoured when assessing
income and the concept recognizes revenue when earned and NOT when received. In his view, this can
be discerned from a plain reading of Section 3 (2) (f), hence, the provisions of Paragraph 11A are in line
with the provisions of Section 3 (2) (f) and the accrual concept adopted in taxation as well as in
accounting for income and that the provisions of Section 11A are also in harmony with the provisions of
Paragraph 2 and 6 (1) (a) of the Schedule.

Counsel maintained that Paragraph 2 of the Schedule is a Charging Provision that only answers what is
taxable and provides that it is the gains on the transfer of property situated in Kenya and that it does not
state when the taxes are to be remitted to the taxman or the Government but creates a burden on a person
to remit the gains that accrue on the transfer of property situated in Kenya while Paragraph 6 of the
Schedule is a further definition provision as per Paragraph 1 (1) of the Schedule, hence the definition of
“transfer” in the Schedule can only take the meaning ascribed to it by Paragraph 6 of the Schedule and
that Paragraph 6 being a definition provision does not state when taxes are due and payable to the
Commissioner rather it specifies what constitutes a “transfer” for Capital Gains Tax purposes.

Counsel also submitted that Paragraph 11A is a tax point provision that answers at what point the tax is
due and payable to the taxman or the Government and it is clear tax is payable on or before the date of




application for transfer of the property at the relevant Lands Office. In counsels view, the three provisions
are distinct in nature and serve three different functions but they are all in harmony and communicate one
message.

Counsel cited the case Republic vs. Commissioner of Domestic Taxes Large Taxpayer’s Office ex-parte
Barclays Bank of Kenya Ltd,[24] where the Court held inter alia that if a person sought to be taxed
comes within the letter of the law he must be taxed, however great the hardship may appear to the
judicial mind to be. On the other hand, if the Crown, seeking to recover the tax, cannot bring the subject
within the letter of the law, the subject is free, however, apparently within the spirit of the law the case
might otherwise appear to be.” Counsel insisted that Paragraph 11A does not violate the provisions of
the constitution.[25]

Counsel for the second Respondent submitted no violation or contravention of the petitioner’s
fundamental rights and freedoms has been proved[26] and that there is a general presumption that every
Act is constitutional and the burden of proof lies on any person who alleges otherwise[27] and further, in
examining whether a particular statutory provision is unconstitutional, the court must have regard not
only to its purpose but also its effect.[28]

Issues for determination

The key issues for determination are:- (a) whether or not paragraph 11A of the schedule is vague,
contradicts the other provisions of the same schedule and whether it is unconstitutional; (b) When does
liability to pay Capital Gains Tax accrue?

Principles governing statutory interpretation.
The principles governing the interpretation of statutes are summarized as follows:-[29]

i. Under Article 259 of the constitution, the court is enjoined to interpret the constitution in a
manner that promotes its purposes, values and principles, advances the rule of law, human rights
and fundamental freedoms in the bill of rights and in a manner that contributes to good
governance. In exercising its judicial authority, this court is obliged under Article 159 (2) (e) of the
constitution to protect and promote the purposes and principles of the constitution.

ii. There is the general presumption that every Act of Parliament is constitutional and the burden of
proof lies on every person who alleges otherwise.[30] (The court should start by assuming that the
Act in question is constitutional).

iii. In determining whether a statute is constitutional or not, the court must determine the object
and purpose of the impugned statute for it is important to discern the intention expressed in the Act
itself. Further, in examining whether a particular statutory provision is unconstitutional, the court
must have regard not only to its purpose but also its effect.

iv. The constitution should be given a purposive, liberal interpretation.

v. That the provisions of the constitution must be read as an integrated, whole, without any one
particular provision destroying the other but each sustaining the other.[31]

vi. The spirit of the constitution must preside and permeate the process of judicial interpretation
and judicial discretion.[32]

I have in previous decisions rendered in this court argued that the disposition of issues relating to
interpretation of statutes and determining constitutional questions must be formidable in terms of some
statutory and constitutional principles that transcend the case at hand and is applicable to all comparable
cases. Court decisions cannot be had hoc. They must be justified and perceived as justifiable on more
general grounds reflected in previous case law and other authorities that apply to the case at hand.[33]The



privy council[34] while interpreting the Constitution of Bermuda stated that a constitutional order is a
document sui generis to be interpreted according to principles suitable to its particular character and not
necessarily according to the ordinary rules and presumptions of statutory interpretation.

My discernment from the foregoing principles is that in interpreting the Constitution, the court should
attach such meaning and interpretation that meets the purpose of guaranteeing Constitutionalism, non-
discrimination, separation of powers, and enjoyment of fundamental rights and freedoms.

Statutory interpretation is the process by which courts interpret and apply legislation. The court interprets
how legislation should apply in a particular case as no legislation unambiguously and specifically
addresses all matters. Legislation may contain uncertainties for a variety of reasons such as:-

a. Words are imperfect symbols to communicate intent. They can be ambiguous and change in
meaning over time.

b. Unforeseen situations are inevitable, and new technologies and cultures make application of
existing laws difficult.

c. Uncertainties may be added to the statute in the course of enactment, such as the need to
compromise or catering for certain groups.

Words spoken or written are the means of communication. Where they are possible of giving one and
only one meaning there is no problem. But where there is a possibility of two meanings, a problem arises
and the real intention is to be sorted out. The Legislature, after enacting statutes becomes functus officio
so far as those statutes are concerned. It is not their function to interpret the statutes. Thus two functions
are clearly demarcated. Legislature enacts and the Judges interpret. The difficulty with Judges is that they
cannot say that they do not understand a particular provision of an enactment. They have to interpret in
one way or another. They cannot remand or refer back the matter to the Legislature for interpretation.
That situation led to the birth of principles of interpretation to find out the real intent of the Legislature.
Consequently, the Superior Courts had to give the rules of interpretation to ease ambiguities,
inconsistencies, contradictions or lacunas. The rules of interpretation come into play only where clarity or
precision in the provisions of the statute are found missing.

Therefore, a court must try to determine how a statute should be enforced, but I am alive to the fact that in
constructing a statute, the court can make sweeping changes in the operation of the law so this judicial
power should be exercised carefully. There are numerous rules of interpreting a statute, but in my view
and without demeaning the others, the most important rule is the rule dealing with the statutes plain
language. The starting point of interpreting a statute is the language itself. In the absence of an expressed
legislative intention to the contrary, the language must ordinarily be taken as conclusive. Thus, when the
words of a statute are unambiguous, then this first canon is also the last, judicial inquiry is complete.

In my view, it is not the duty of the Court either to enlarge the scope of the legislation or the intention of
the legislature when the language of the provision is plain and unambiguous. The Court cannot rewrite,
recast or reframe the legislation for the very good reason that it has no power to legislate. The power to
legislate has not been conferred on the courts. The Court cannot add words to a statute or read words into
it which are not there. Assuming there is a defect or an omission in the words used by the legislature the
court cannot not go to its aid to correct or make up the deficiency. Courts decide what the law is and not
what it should be. The Court of course adopts a construction which will carry out the obvious intention of
the legislature but cannot not legislate itself.

In construing a statutory provision the first and the foremost rule of construction is that of literal
construction. All that the Court has to see at the very outset is, what does the provision say? The Courts
are bound by the mandate of the Legislature and once it has expressed its intention in words which have a
clear significance and meaning, the Court is precluded from speculating. If the provision is unambiguous
and if from that provision the legislative intent is clear, the other rules of construction of statutes need not
be called into aid. They are called into aid only when the legislative intention is not clear. But the courts



would not be justified in so straining the language of the statutory provision as to ascribe the meaning
which cannot be warranted by the words employed by the Legislature.

Where the words of a statute are plain, precise and unambiguous, the intention of the Legislature is to be
gathered from the language of the statute itself and no external aid is admissible to construe those words.
It is only where a statute is not exhaustive or where its language is ambiguous, uncertain, clouded or
susceptible of more than one meaning or shades of meaning that the external aid may be looked into for
the purpose of ascertaining the object which the Legislature had in view in using the words in question.
The Supreme court of India in Reserve Bank of India vs. Peerless General Finance and Investment Co.
Ltd. and others[35] observed that:-

“Interpretation must depend on the text and the context. They are the bases of interpretation. One
may well say if the text is the texture, context is what gives the colour. Neither can be ignored. Both
are important. That interpretation is best which makes the textual interpretation match the
contextual.”

The touchstone of interpretation is the intention of the legislature. The legislature may reveal its
intentions directly, for example by explaining them in a preamble or a purpose statement. The language of
the text of the statute should serve as the starting point for any inquiry into its meaning.[36]To properly
understand and interpret a statute, one must read the text closely, keeping in mind that the initial
understanding of the text may not be the only plausible interpretation of the statute or even the correct
one.[37] Courts generally assume that the words of a statute mean what an “ordinary” or “reasonable”
person would understand them to mean.[38] If the words of a statute are clear and unambiguous, the court
need not inquire any further into the meaning of the statute.

These principles are not new. There are important principles which apply to the construction of statues
such as (@) presumption against "absurdity” — meaning that a court should avoid a construction that

produces an absurd result; (b) the presumption against unworkable or impracticable result - meaning that
a court should find against a construction which produces "unworkable or impracticable" result; (c)

presumption against anomalous or illogical result, - meaning that a court should find against a
construction that creates an "anomaly" or otherwise produces an "irrational" or "illogical" result and (d)
the presumption against artificial result — meaning that a court should find against a construction that
produces "artificial" result and, lastly,(e) the principle that the law should serve public interest -meaning
that the court should strive to avoid adopting a construction which is in any way adverse to "public
interest,” " economic", "social" and "political" or "otherwise." The court as an independent arbiter of the
Constitution has fidelity to the Constitution and has to be guided by the letter and spirit of the

Constitution. In interpreting a statute, the court should give life to the intention of the lawmaker instead of
stifling it.

The absurd result principle is extraordinarily powerful. It authorizes a judge to ignore a statute's plain
words in order to avoid the outcome those words would require in a particular situation.[39] This is a
radical thing; judges are not supposed to rewrite laws. Ordinarily, such actions would be condemned as a
usurpation of the legislative role, an unconstitutional violation of the separation of powers. The
absurd result principle apparently gives just that power and authority to a judge. This principle enjoys
almost universal endorsement. The rationale behind this rule is that Parliament could not have indented an
absurd result.

The term absurd represents a collection of values, best understood when grouped under the headings of
reasonableness, rationality, and common sense.[40] Based on those values, courts reject certain outcomes
as unacceptable, thereby rejecting the literal interpretations of statutes

when they would result in those outcomes. Those values represented by the term absurd accordingly act
as a pervasive check on statutory law, and are rooted in the rule of law.[41] The absurd result principle is
both a surrogate for, and a representative of, rule of law values.

The term rule of law has been used to mean a variety of things. Two common components, however, are:



(1) the predictability of the law, which enables people to rely on it in ordering their affairs, and to plan
their conduct with some confidence and security;[42]and (2) the coherence of the legal system as a whole
(that is, that one standard of law will not contradict another).

The common law principle of legality has hardened into a strong clear statement rule that is applied when
legislation engages common law rights and freedoms. It has transformed a loose collection of rebuttable
interpretive presumptions into a quasi-constitutional common law bill of rights.[43] If Parliament wishes
to interfere where rights, liberties and expectations are affected, it must do so with clarity. The clear
statement principle is the critical way that the law of statutory interpretation reflects and implements the
principle of legality.

If Parliament wishes to interfere where rights, liberties and expectations are affected, it must do so with
clarity. The clear statement principle is the critical way that the law of statutory interpretation reflects and
implements the principle of legality. The Chief Justice French, for example, has said that the principle of
legality ‘can be regarded as “constitutional” in character’ and ‘that common law freedoms are more than
merely residual.’[44]

"[These rights and freedoms] have in dependent and intrinsic weight: their importance justifies an
interpretation of both common law and statute which serves to protect them from unwise and ill-
considered interference or restriction. The common law, then, has its own set of constitutional
rights, even if these are not formally entrenched against legislative repeal."[45]

Gleeson CJ explained the justification for the principle of legality in the following terms:-

"The [principle] is not merely a common sense guide to what a Parliament in a liberal democracy
is likely to have intended; it is a working hypothesis, the existence of which is known both to
Parliament and the courts, upon which statutory language will be interpreted. The hypothesis is an
aspect of the rule of law."[46]

Parliament may, of course, legislate to the contrary, but must use crystal-clear statutory language in order
to do so. As Lord Hoffmann famously observed in Ex parte Simms:

"[T]he principle of legality means that Parliament must squarely confront what it is doing and
accept the political cost. Fundamental rights cannot be overridden by general or ambiguous
words. This is because there is too great a risk that the full implications of their unqualified
meaning may have passed unnoticed in the democratic process. In the absence of express language
or necessary implication to the contrary, the courts therefore presume that even the most general
words were intended to be subject to the basic rights of the individual."[47]

Common law rights and freedoms are those principles and values chosen by the courts as especially
worthy and capable of judicial protection in our legal system. J J Doyle QC said that this process ‘has
reflected the views of society and judges as to what rights should be accorded to individuals in a just
society, or what rights are required to ensure our integrity as individuals.[48]The important point is that
the principle of legality is no longer an ‘interpretive fiction’[49]about likely parliamentary intent, but a
clear and prior judicial statement to the elected arms of government as to the common law rights and
freedoms that will be jealously guarded from legislative encroachment.

Determination

Article 2(5) of the Constitution expressly imports the general rules of international law and makes them
part of the law of Kenya. Article 10 of the Constitution binds State organs, State officers, public officers
and all persons to national values and principles of governance whenever they apply or interpret the
Constitution; enact, apply or interpret any law; or make or implement public policy decisions. One of the
said values and principles is the rule of law. It is now recognized as part of the rules of international law
that the principle of legality is an integral part of the rule of law and as was appreciated by Nyamu, J (as
he then was) in Keroche Industries Limited vs. Kenya Revenue Authority & 5 Others[50] One of the




ingredients of the rule of law is certainty of law.

In R vs. Demers,[51] the Canadian Supreme Court adopted the view that if the state in pursuing a
legitimate objective uses means which are broader than is necessary to accomplish that objective, the
principles of fundamental justice will be violated because the individual’s rights will have been limited
for no reason.

In Grayned vs. City of Rockford,[52] the United States Supreme Court identified a basic principle of
due process that an enactment is void for vagueness if its prohibitions are not clearly defined.
Vagueness offends several important rules. A vague law impermissibly creates dangers of arbitrary
and discriminatory application.

On his part Lord Diplock in Black-Clawson International Ltd vs. Papierwerke Waldhof-Aschaffenberg
AG[53]commented that the acceptance of the rule of law as a constitutional principle requires that a

citizen, before committing himself to any course of action, should be able to know in advance what
are the legal consequences that will flow from it.

Therefore elementary justice or the need for legal certainty demands that rules by which the citizen is to
be bound should be ascertainable by him by reference to identifiable sources that are publicly accessible,
clear and not vague. It is important to have clarity and certainty. It is therefore clear under the principle of

legality, two principles emerge:- (a) no one should be punished under a law unless it is sufficiently clear
and certain to enable him to know what conduct is forbidden before he does it; and (b) no one should be

punished for any act which was not clearly ascertainably punishable when the act was done.

The principle [of legal certainty] enables each community to regulate itself; with reference to
norms prevailing in the society in which they live. That generally entails that the law must be
adequately accessible —an individual must have an indication of the legal rules applicable in a
given case — and he must be able to foresee the consequences of his actions, in particular to be
able to avoid incurring the sanction of the law[54]or consequences.

A statute is void for vagueness and unenforceable if it is too vague for the average citizen to understand.
There are several reasons a statute may be considered vague; in general, a statute might be called void for
vagueness reasons when an average citizen cannot generally determine what persons are regulated, what
conduct is prohibited, or what punishment may be imposed. A statute is also void for vagueness if a
legislature's delegation of authority to administrators is so extensive that it would lead to arbitrary
prosecutions.[55]

To summarize the contents of the doctrine void for vagueness, it establishes specific criteria that all laws,
or any legislation must meet, to qualify as constitutional. Such criteria includes the following:- (a) Law
must state explicitly what it mandates, and (b) what is enforceable, (c) Definitions of potentially vague
terms are to be provided.

Vague laws aren’t just a threat to individual freedom. They constrict economic growth and discourage
legitimate enterprise. As Justice Thurgood Marshall once wrote, vague laws “lead citizens to steer far

wider of the unlawful zone ... than if the boundaries of the forbidden areas were clearly marked.”[56]

Vagueness is an argument typically used in criminal cases. In Giaccio v. Pennsylvania,[S7] the Supreme
Court held the doctrine of vagueness also applies in civil cases. A close look at the relevant provisions in
the schedule leaves no doubt that they are open to more than one possible interpretations. Key among the
possible interpretations is the question "when does transfer of property take place and when is the tax
payable?' A law that is open to more than one interpretations or causes evident contradiction of what the
law intends is not only contradictory, but vague. An examination of the relevant provisions reproduced
below and applying the plain meaning rule clearly shows that the provisions are open to more than one
possible meanings.

Section 3 (2) (f) provides that,


https://en.wikipedia.org/wiki/Statute

“Subject to this Act, income upon which tax is chargeable under this Act is income in respect of
gains accruing in the circumstances prescribed in, and computed in accordance with, the Eighth
Schedule.”

Paragraph 2 of the Schedule provides in part as follows:-

“the income in respect of which tax is chargeable under- section 3(2)(f) is the whole of a gain
which accrues "on the transfer" ...of property situated in Kenya....

The Land Registration Act defines a transfer as follows:- “transfer” means passing of an estate or
interest in land or lease under this Act, whether for valuable consideration or otherwise. Section 37 (2) of
the Land Registration Act[58] provides that:-

(2) A transfer shall be completed by-

a) filing the instrument; and (b) registration of the transferee as proprietor of the land, lease or
charge

The above definition clarifies the meaning of the words "on the transfer" used in paragraph 2
reproduced above and paragraph 6 (1) (a) which provides that "Subject to this schedule there is a
transfer of property for the purpose of this schedule when property is sold, exchanged, conveyed or
otherwise disposed of in any manner whatever (including by way of gift), whether or not for
consideration."

In a clear contradiction of the above provision, Rule 11A provides that:- 11A“The due date for tax
payable in respect of property transferred under this Part shall be on or before the date of application
for transfer of the property is made at the relevant Lands Office.”

On one hand in the same statute we have provisions providing that the due date for tax is 'on transfer"
and the other hand we have a provision in the same schedule providing due date is "on or before
transfer." To me, the above provisions clearly contradict each other.

In my view, the interpretation offered by counsel for the petitioner on when transfer takes place is the
correct legal interpretation. Counsel for the petitioner cited Halsbury’s Laws of England[59] which
stipulates three prerequisites namely; (a) The disposal of an asset;(b) The accrual from that disposal of a
chargeable gain; and (c) The accrual of that gain to a person chargeable to Capital gains tax-. These
three are the requisite prerequisites for payment of Capital Gains Tax. These prerequisites in my view
clearly answer the question when liability to pay Capital Gains Tax accrues.

When judicially trained minds can reach different conclusions while going through the same content as in
the present case, then how is it possible for law enforcement agency and the public to decide as to what is
the correct interpretation. Paragraph 11A, though it is argued was introduced to create certainty, in my
view, it created a vague and confusing situation in an area that was already clear by clearly contradicting
the hitherto clear provisions. Though enacted with a good intention of enforcing enforcement, it ended up
causing unacceptable confusion and ambiguity, hence it is void for want of legal certanity.

It is trite law that a statute may be called void for vagueness reasons when an average citizen cannot
generally determine what persons are regulated, what conduct is prohibited or what punishment may be
imposed or when tax is legally due and payable. It is well-recognized rule of construction that a statutory
provision must be so construed, if possible, that absurdity and mischief may be avoided. In my view, the
interpretation preferred if adopted may lead to absurdity which could never have been intended by the
legislature.

In Seaford Court Estates Ltd. vs. Asker,[60]outlining the duty of the Court to iron out the creases, it was
enunciated, that whenever a statute comes up for consideration, it must be remembered that it is not
within human powers to foresee the manifold sets of facts which may arise and even if it were, it is not



possible to provide for them in terms free from all ambiguity, the caveat being that the English language
is not an instrument of mathematical precision. It was held that in an eventuality where a Judge, believing
himself to be fettered by the supposed rule that he must look to the language and nothing else, laments
that the draftsmen have not provided for this or that or have been guilty of some or other ambiguity, he
ought to set to work on the constructive task of finding the intention of the Parliament and that he must do
this not only from the language of the statute, but also from a consideration of the social conditions which
gave rise to it and of the mischief which it was passed to remedy and then he must supplement the written
word so as to give “force and life” to the intention of the legislature.

If the literal construction thereof results in anomaly or absurdity, the courts must seek to find out the
underlying intention of the legislature and in the said pursuit, can within permissible limits strain the
language so as to avoid such unintended mischief. In my view, the construction suggested by the first
Respondent, that is, Capital Gains Tax be paid upon presentation of the transfer, not only contradicts the
earlier cited provision of the schedule but creates an ambiguity in that the two provisions in the same
schedule contradict each other and it cannot have been the intention of parliament to introduce such a
contradiction.

Also, as correctly pointed out by counsel for the petitioner, requiring payment of the tax before
registration of the transfer essentially means the tax is payable before the prerequisites enunciated in
Halsbury's laws of England cited earlier. The effect is that a citizen may be called to pay tax before it is
legally due, thereby creating an unfair tax burden to the citizens.The term unfair burden must be defined
taking specifically into account the degree and capacity of the citizens to shoulder the tax in question,

bearing in mind what may be burdensome to one person may not be so to another.

Article 201 (b) (i) of the constitution provides that the burden of taxation shall be shared fairly. The
impact of a possible unfair burden must also be taken into account while construing the statute in
question. Paragraph 11A requires that Capital Gains Tax be paid upon presenting the transfer as opposed
to upon registration of the transfer. The effect is that the tax will be payable prior to transfer. In practice
this means that a vendor must pay the tax before the conclusion of the transaction, thus, payment will be
required before property is transferred or ownership is legally passed to the purchaser. It is common
knowledge that where the sale agreement provides that payment shall be made upon transfer, then a
vendor who is not financially able will not be able to sale his property and a willing buyer may also not be
able to proceed with the transaction.To me, this infringes on both the vendors and purchasers right to
property, hence, it is unconstitutional.

Article 2 of the Constitution, is emphatic that the Constitution is supreme, and any law that is inconsistent
with the Constitution is void to the extent of the inconsistency. Article 259 provides the manner in which
the Constitution is to be interpreted. Article 159(2) (e) of the Constitution mandates the Court, in
exercising its judicial authority, to protect and promote the purpose and principles of the Constitution.

Guided by the principles in the constitution and the principles of statutory interpretation discussed earlier,
and the need to construe a statute in manner that does not lead to absurdity, contradiction, unworkable or
illogical result and the need to adopt an interpretation that will best serve public interest, and guided by
the letter and spirit of the Constitution, I find that Paragraph 11A of the Eight Schedule of the Income
Tax Act[61]does not meet the constitutional test which is rationality and proportionality and
consequently I allow this petition and grant the following orders:-

1. That a declaration be and is hereby issued declaring that Paragraph 11A of the Eight Schedule
of the Income Tax Act[62]is inconsistent with the provisions of paragraph 2 of the Eight Schedule
of the Income Tax Act[63] as read with paragraph 6 (1) (a) of the Eighth Schedule of the Income
Tax Act[64] and is therefore unconstitutional, null and void.

2. That a declaration be and is hereby issue that Paragraph 11A of the Eighth Schedule of the
Income Tax Act[65] violates the provisions of Article 10 (1) (2) and also Article 40 (2) (a) of the
constitution of Kenya 2010 by depriving the public of their right over property and is therefore
unconstitutional.



3. That a declaration be and is hereby issued that Paragraph 11A of the Eighth Schedule to the
Income Tax Act[66] violates the provisions of Articles 201 (b) (i) of the constitution of Kenya 2010
in that it unfairly imposes a tax burden on the public to the extent that it purports to impose an
obligation on a tax payer to pay Capital Gains Tax on or before presenting the transfer instrument
for registration instead of upon registration of the transfer instrument in favour of the transferee.

4. No orders as to costs.
Orders accordingly. Right of appeal 30 days
Dated at Nairobi this 14™ day of March, 2017
John M. Mativo

Judge
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