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JUDGEMENT

The respondent in this appeal sued the appellant for compensation for injuries she sustained in a motor collision that occurred on 16 th

November 2013.  The collision involving the appellant’s motor vehicle Reg. No. KBF 106N and a public service vehicle No. KBK 923V in
which the respondent was a passenger occurred along the Sotik - Keroka Road.

The respondent sustained a cut on upper lip and jaws are not stable, tender on the neck, blunt injury on the shoulders, tender swollen left
ankle joint and tender swollen right foreleg midshaft and was awarded a sum of Kshs. 200,000/= as general damages for pain, suffering and
loss of amenities plus costs and interest of the suit.  The appellant being aggrieved by that award preferred this appeal.   The grounds of
appeal are: -

“1. THAT the learned trial Magistrate erred in law and fact by awarding manifestively excessive amount of general damages
of Kshs. 200,000/=.

2. THAT the learned trial Magistrate erred in law and fact by using wrong principles in assessment of damages.

3. THAT the learned trial Magistrate erred in law and fact by wholly disregarding the medical evidence put before the court.

The appellant prays that the appeal  be allowed and the award for general damages be reduced to  Kshs.  70,000/=.   The appeal  is  not
concerned with the magistrate’s finding on liability. 

The appeal which is vehemently opposed was canvassed by way of written submissions.  Counsel for the appellant submitted that given the
injuries sustained by the respondent and the prognosis by the doctor that the plaintiff’s injuries had healed and there was no degree of
permanent disability, the award was excessive.  Counsel submitted that the trial magistrate did not give reasons for awarding the respondent
Kshs. 200,000/=.  Counsel cited the case of  Kipkebe Limited Vs. Thomas Amiro Ngarisa [2015] eKLR where he submitted a sum of
Kshs. 70,000/= was awarded for similar injuries.

On their part, Counsel for the respondent submitted that the appellant did not adduce any evidence to dispute the injuries or their extent.  
Counsel submitted that in the lower court they had cited three cases where the plaintiffs had suffered similar injuries ten years before.  
Counsel submitted that this appeal was misconceived and misdirected and cannot stand.  Counsel urged this court to enhance the award
rather than reduce it taking into account the diminishing value of the Kenya shilling.

The principles which this court must consider in determining this appeal have been well articulated out by Counsels for the parties.   First of
all, this court must reconsider the evidence, evaluate it and draw its own conclusions but making allowance for the fact that it has not seen or
heard the witnesses – Selle V. Associated Motor Boat Company Ltd, [1968] EA 123.  Secondly, an appellate court can only interfere with
a lower court’s awards only in the following instances: -

          “(a)  If the trial court took into account an irrelevant factor.

(b)  Left out of a count a relevant factor or



(c) The award is so inordinately low or so inordinately high that it must be a wholly or erroneous estimate of the damages –
see Kemfro Africa Ltd t/a Meru Express & Another V. AM Lubia & Another [1982 – 88] KAR.”

The principles which a court must consider in awarding damages were restated in the case of Sosphinaf Company Limited & James Gatitu
Ndolo Vs. Daniel Nganga Kanyi [2006] eKLR where the Court of Appeal held: -

“The assessment of damages for personal injuries is a difficult task.  The court is required to give a reasonable award which
is neither extravagant nor oppressive.  And while the judge is guided by such factors as the previous awards for similar
injuries and the principles developed by the courts, ultimately, what is a reasonable award is an exercise of discretion by the
trial judge and will invariably depend on the peculiar facts of each case.”

I have considered the submissions and cases cited by Counsels and also reconsidered the evidence in the court below while making provision
for the fact that I did not see or hear the witnesses.  In this case, it is not disputed that the respondent sustained a cut on upper lip and jaws are
not stable, tender on the neck, blunt injury on the shoulders, tender swollen left ankle joint and tender swollen right foreleg midshaft.   A
report prepared by Dr. Zoga opines that the respondent sustained some soft tissue injuries which will take time to heal with permanent scars.

The Learned Trial Magistrate considered the injuries sustained by the respondent, Counsel’s submissions and the authorities cited in arriving
at the award.  I am not persuaded that she relied on a wrong principle or that the award was inordinately excessive as to be a wrong
assessment of the damage.  Accordingly, I find no reason to disturb the judgement and proceed to dismiss this appeal with costs to the
respondent.

It is so ordered.

Signed, dated and delivered at Nyamira this 21st day of November 2018.

E. N. MAINA 

JUDGE


