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JUDGMENT

1. The 217 Petitioners are retirees of the Co-operative Bank of Kenya Limited, Housing finance company of Kenya Limited, Kenya Post and
Telecommunications Corporation, National Museum of Kenya and Nairobi water and Sewerage Company Ltd. They filed this Petition
against the Attorney General, the Principal Legal Advisor to the Government and Legal Representative of the National Government in Civil

Proceedings in which the National government is a party, and the Cabinet Secretary in-charge of Finance, the 15 and 2nd Respondents
respectively.

2. The Petitioners aver that on leaving their employment in the various organizations, they lodged various claims regarding their underpaid
pension benefits with the Retirement Benefits Authority and later with the Retirement Benefits Appeal Tribunal, a body that is supposed to

be constituted by the ond Respondent.

3. The Petitioners further aver that their claims were lodged pursuant to section 46(1) of the Act and by virtue of section 48, being
dissatisfied with the decision of the Authority; they appealed to the tribunal which is established under section 47 of the Act.

4. Tt is the Petitioner’s case that since the expiry of the term of members of the tribunal in 2017, the 2nd Respondent has not appointed
members as required, with the effect that the Petitioners’ appeals cannot be heard in the absence of members of the tribunal. It is the

Petitioners’ further case that as a result of the 2" Respondent’s neglect in appointing members of the tribunal, they have been denied the
right of access to justice since their appeals cannot be heard in the absence of members of the tribunal.

5. The Petitioners therefore sought the following reliefs:

(a) A declaration that the 2™ Respondent has breached the Petitioners’ constitutional and fundamental freedoms enshrined in
Articles 22, 23, 44, 47, 48, 57, 73, 75 and 159 of the Constitution.

(b) A declaration that the 2™ Respondent is not fit and proper person with due regards to their conduct (sic) dignity personal
integrity and suitability to hold public offices.

(c) An order directing the ond Respondent to discharge his statutory duty to reconstitute the Retirement Benefits Appeal Tribunal
under section 47 of the Retirement Benefits Act

(d) Alternatively, an order directing that the pending cases at the Tribunal filed by the Petitioners be transferred to the
Employment and Labour Relations Court for hearing and disposals.

(e) Costs of the Petition be borne by the Respondents.
Respondents’ response
6. No response on behalf of the Respondents is on record.

Petitioners’ submissions

7. Miss Maina, learned counsel for the Petitioners, relied on their written submissions dated gth November, 2018. She added that failure to
appoint members of the tribunal has in effect violated and continues to violate the Petitioners’ rights of access to justice. In the counsel’s
view, the Petitioners are advanced in age and members of a vulnerable group whose rights continue to be violated.



8. In their written submissions the Petitioners submitted that there is no reason or excuse given by the 2" Respondent for not appointing
members of the tribunal and, therefore, this is a dereliction of his statutory duties which has had a detrimental effect on the Petitioners’
rights. They submitted that Article 48 of the Constitution protects their right of access to justice which right should not be unreasonably
denied; that the Petitioners have a constitutional right and legitimate expectation that their appeals to the tribunal under section should be
heard and determined without delay and that the 2nd Respondent while exercising his authority and powers under the Act, is subject to the
standards prescribed under Chapter 6 of the Constitution.

9. According to the Petitioners, a considerable period has lapsed without action being taken by the Respondents to ease the Petitioners’
concerns. In the Petitioners’ view, the delay in appointing members of the tribunal has denied them the right to fair hearing and, as such, the
Respondents have violated and continue to violate the Constitution and the law. They relied on the Supreme Court decision in Kenya wildlife
Services v Agricultural Corporation (Petition No. 11 of 2015) for the submission that where a statutory obligation is imposed on a person,
such obligation cannot be abdicated by that person even if it is expressly permissible under the constitution or statute to do so.

10. On what amounts to access to justice, the Petitioners relied on Okeyo Omwansa George & Another v Attorney General & 2 Others
(Petition No. 126 of 2011) with regard to the definition of the phrase ‘access to justice’.

11. The Petitioners further submitted that the 2" Respondent’s inaction violates their right to a fair administration guaranteed under Article
47 of the Constitution and relied on the decision in_Dairy Associates Ltd v Capital Markets authority and Another (Petition No. 328 of
2011). The Petitioners argued that their right to fair administration has been violated since they are unaware of the reasons why the tribunal
has not been constituted.

Respondents’ submissions

6th 7th

12. Mr. Mombo, learned counsel for the Respondents, relied on their written submissions dated November 2018 and filed in court on

November 2018 and urged the court to dismiss the Petition.

13. In the written submissions the Respondents argued that the court cannot declare the ond Respondent unfit to hold public office. It is their
submission that section 42 of the Leadership and Integrity Act provides that a person who alleges that a state officer has committed a breach
of the code, is required to lodge a complaint with the relevant public entity (the Ethics and Anti-Corruption Commission) which has then to
enquire into the complaint. It is their further submission that section 43 provides what has to be done where investigation discloses that either
civil or criminal proceedings ought to be instituted against the state officer concerned. They argued that the order sought to declare the 2nd
Respondent unfit to hold public office cannot therefore be granted. They relied on Benson Ritho Mureithi v J. Wakhungu & 2 Others
[2014] e KLR and Speaker of the National Assembly v James Njenga Karume [1992] e KLR.

14. On whether the cases should be referred to the Employment and Labour Relations Court, the Respondents contend that the ELRC cannot
replace the tribunal. In the Respondents’ view, where there is a procedure for redress of any particular grievance prescribed by the
Constitution or statute, that procedure should be followed. They relied on Hadkinson v Hadkinson (1952) 2 ALLER and Speaker of the

National Assembly v James Njenga Karume (Supra).

15. They contended that under Articles 162 (2) and 165 (5) of the Constitution, the matters reserved for the ELRC are Employment matters
only and, therefore, ELRC cannot substitute the tribunal.

Determination

16. T have considered the petition, submissions made on behalf of the parties and the authorities relied on. The Petition raises one

fundamental issue, namely; whether the 2nd Respondent is in a dereliction of his duty in failing to appoint members of the tribunal and
depending on the answer to this issue, and whether as a consequent he has violated the Petitioners right to access to justice.

17. The facts of this petition are not in dispute. The Petitioners plead that they were employees of various organizations and on leaving
employment, they lodged claims with the Retirement Benefits Authority over what they say was unfair or under paid pension benefits. The
claims were lodged as required by section 46(1) of the Act. On the Authority making decision, they lodged appeals with the Retirement
Benefits Tribunal, established under section 47 of the Act.

18. The Petitioners contended, however, that their cases have not been heard by the tribunal simply because the tribunal’s mandate expired
in February 2017 and to date the 2nd Respondent has not appointed members to the tribunal and for that reason, there is no tribunal in place.
The Petitioners therefore argued that this has violated their rights of access to justice since their appeals cannot be heard and determined in
the absence of members of the tribunal. They argued that the ond Respondent has violated the law, their rights, is in dereliction of duty and is
not fit to hold office.

19. The court has not been able to trace the Respondents’ response to the petition at least from the record. Even in their oral submissions the
Respondents’ counsel did not allude to any response having been filed. They however filed written submissions which I have carefully gone
through. I am bot able to trace any submission on whether members of the tribunal have been appointed or not, and if not why this has not
been done.

20. The Retirement Benefits Tribunal is established under section 47of the Act under which members are appointed. The section states that
the Minister shall by order published in the Gazette establish an Appeals Tribunal to hear appeals under the Act. The Tribunal consists of a
chairperson and four members appointed by the minister to hold office for three years. The chair person should be an advocate of the High
Court of not less than seven years standing while quorum should be the chairperson and four members. Under section 48(1), any person
aggrieved by a decision of the Authority or of the Chief Executive Officer under the provisions of this Act or any regulations made



thereunder may appeal to the Tribunal within thirty days of the receipt of the decision.

21. The Petitioners have argued that the term of the previous team expired in February 2017. Whereas this petition was filed on 12 th March
2018 one year after expiry of the term of the members of the tribunal, no action had been taken to reconstitute the tribunal. Even at the time
of hearing of this petition, the 2nd Respondent had not discharged his statutory obligation. In the absence of any explanation on the part of the
2nd Respondent for his failure to act as required by law, I take it that the Respondents have no answer to the Petitioners’ claim. I therefore
hold that the 2" Respondent is in dereliction and abdication of his duty.

Whether Petitioners’ right of access to justice has been violated

22. The law requires anyone aggrieved by the decision of the authority to appeal to the tribunal established under section 47 of the Act. The
Petitioners argued that they filed appeals before the tribunal but their appeals have not been heard due to the absence of members of the
tribunal. Appointment of members of the tribunal is a statutory function of the 2nd Respondent. The mandate of the tribunal is to hear
appeals, a procedural of law that is to be followed before one can access the mainstream court system in the event there is need to have any
dispute resolved by the court. An aggrieved party cannot readily access the court without going through the procedure laid down in the
statute.

23. In that respect, it is important to appreciate the position as stated by the Court of Appeal in_Speakers of the National Assembly v James
Njema Karume (Supra) that “where there is a clear procedure for the redress of any particular grievance prescribed by the Constitution
or an Act of Parliament, that procedure should be strictly followed.” Tt is therefore an established principle of law that a party may not
access the High court where there is an alternative remedy available for resolving such a dispute or procedure provided for like in the
petitioners’ case through the tribunal.

24. The 2 Respondent has not discharged his statutory obligation as required by law. He has not explained was he has not done so and he
has not given any explanation or justification to this court for his inaction. He has simply remained silent leaving everyone to guess what.

25. The petitioners have argued that the ond Respondent’s inaction has had the effect of violating their right of access to justice; that failure
to appoint members of the tribunal has stalled hearing of their appeals and as a result, they cannot access justice, a right guaranteed by Article
48 of the Constitution. Article 48 grants every person the right of access to justice. It enjoins the state to ensure access to justice for all.

26. In Dry Associates Limited v Capital Markets Authority and Another [2012] e KLR, the court addressed the issue of access to justice
stating:

“[110] Access to justice is a broad concept that defies definition. It includes the enshrinement of rights in the law; awareness of
and understanding of the law; easy availability of information pertinent to one’s rights; equal right to the protection of those
rights by law enforcement agencies; easy access to the justice system particularly the formal adjudication processes; availability

of physical legal infrastructure; affordability of legal services; provision of a conducive environment within the judicial system;

expeditious disposal of cases and enforcement of judicial decision in without delay.” (Emphasis).

27. One of the fundamental values of the right of access to justice is quick disposal of disputes which cannot be achieved in the absence of a
tribunal contemplated under section 47 of the Act. Apart from Article 48 which provides for access to justice, Article 159(2)(a) and (b) of the
Constitution restates the principle of quick disposal of disputes thus;

“In exercising judicial authority, the courts and tribunals shall be guided by the principle that (a) justice shall be done to all
irrespective of status. (b) justice shall not be delayed.”

28. Resolving disputes without delay is a constitutional principle that justice should be dispensed without delay and therefore it binds every
person as demanded by Article 10 because it is an incidence of the rule of law and human rights. The fact that the petitioners’ cases are still
pending before a nonexistent tribunal because its members are yet to be appointed more than two years since the term of the previous team
expired, with no prospect of their appointment in the near future, means the Petitioners’ cases will not be heard that soon. This, in my view,
is a clear violation of the Petitioners’ constitutional rights to access justice and have their disputes resolved without delay and therefore
contravenes Articles 48 and 159(2)(b) of the Constitution.

29. The 2" Respondent is a state officer who should act in accordance with the Constitution and the law. The failure to discharge his
mandate in so far as appointment of members the tribunal is concerned violates fundamental principles of our constitution.

30. The 1% Respondent is the principal legal advisor to the Government. His mandate flows form the Constitution. Article 156(6) places on

his office the duty to promote, protect and uphold the rule of law and defend public interest. The 24 Respondent as a public officer performs
public functions. His actions in so far as appointing members of the tribunal is concerned affect the vital aspect of the rule of law and

administration of justice which falls within the scope of the 15 Respondent’s mandate.

31. The 1% Respondent as a protector of the rule of law and public interests would include ensuring that the tribunal functions for purposes of
administering justice to the people of Kenya. He has the onerous responsibility of advising the 2 nd Respondent to act as required by law. He
also seems to have failed to discharge his mandate as the court has not been able to trace any reasons on record why this state of affairs
continues to afflict the Petitioners whose quest to access to justice appears frustrated in his own eyes. This is so because it is not clear to the
court whether the 1% Respondent has in anyway tried to advise the grd Respondent to act and, if not why. In the circumstances, the 1%
Respondent cannon escape blame for the situation the Petitioners find themselves in.



32. From the analysis above, it is clear to me and, I so find, that the 15 Respondent’s inaction a violation of the law and amounts to a
dereliction of duty whose result has violated the Petitioners’ constitutional rights including the right of access to justice.

33. The Petitioners urged the court to find that the 2" Respondent is not fit to hold office by virtue of this violation of the law and sought a
declaration to that effect. I do not think this one time infraction is sufficient to form a basis for such a finding and or declaration.

34. Having therefore considered the Petition the constitution and the law, I am satisfied that the Petitioners’ have made out a case and their
petition should succeed.Consequently, the petition dated 8% March 2018 is allowed and I make the following orders which I find appropriate
in the circumstances of this case.

(a) A declaration is hereby issued that the 2nd Respondent’s failure to appoint members of the Appeals Tribunal as contemplated
by section 47(2) Of the Retirement Benefits Act has violated the Petitioners’ constitutional rights and fundamental freedoms
guaranteed under Articles 47, 48, and 159 of the Constitution.

(b) An order is hereby issued directing the 2nd Respondent to discharge his statutory mandate and reconstitute the Retirement
Benefits Appeal Tribunal under section 47 of the Retirement Benefits Act within sixty (60) days from the date of this judgment.

(c) The Respondents do bear costs of this Petition
Dated, Signed and Delivered at Nairobi this 13th Day of September 2019.
E C MWITA

JUDGE



