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CHIEF LAND REGISTRAR 4TH DEFENDANT
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JOB LMALSIAN LENGOYA 4TH INTERESTED PARTY
DAIR LENTIPAN 5TH INTERESTED PARTY
RULING

This is a Ruling on the admissibility of the 2" defendant’s Replying affidavit sworn on 5% April, 2019 and filed on 10® April, 2019 in
response to the plaintiff’s application for contempt of court dated 25t April, 2018. The ruling on the said issue was to be delivered on 24th
July, 2019 by the previous bench but it could not be delivered because the bench recused itself from the matter on 23rd July, 2019. The court

has noted from the record of proceedings that on 315t July, 2018 the court directed the parties to file their responses and written submissions
on the contempt of court application within 30 days. It was further directed that the said application shall be dealt with during the trial of the

suit. It is apparent from the material on record that the said application was directed against the 1% defendant. It is also clear from the record
that the 2" defendant only filed its replying affidavit after about 8 months from the date directions were given on 315t July, 2018. The said



affidavit was therefore filed grossly out of time. It was also filed without leave of court. The record further shows that the 2" defendant did
not seek any extension of time or tender any explanation for the inordinate delay in filing the replying affidavit. Instead, it was the 1%
defendant’s advocate who raised an object to its admissibility on 2ond July, 2019 before the previous bench. The 1% defendant’s advocate
consented that the said affidavit had introduced new issues after the 15 defendant had closed its case hence it would be prejudicial to allow it
to stand. It is also apparent from the material on record that the 27 defendant had also closed its case by that time. The issue of whether or
not the said affidavit should be struck out or sustained was fully canvassed on 22" July, 2019 and a ruling thereon deferred to 24t July,
2019. The ruling was not delivered due to reasons already alluded to earlier on. The court has fully considered the 1 %t defendant’s objection

to the 2" defendant’s said replying affidavit as well as the 2™ defendant’s submissions on the issue. The court has noted that the 274
defendant did not render any reasonable explanation for the lengthy delay in filing the replying affidavit. The court has further noted that the

said affidavit was filed after the 15! and 2" defendants had closed their cases. As of now, all the parties have closed their respective cases.
The 1% defendant shall therefore not have an opportunity to counter the contents of the 214 defendant’s evidence as contained in the

impugned replying affidavit. The court therefore agrees that the belated admission of the said affidavit shall be prejudicial to the 1%
defendant and an affront to the principle of fair hearing within the meaning of Article 50 of the Constitution of Kenya 2010. The upshot of

the foregoing is that the court finds merit in the 15t defendant’s objection. Accordingly, the said object is sustained and the 2" defendants
replying affidavit filed on 10t April, 2019 is hereby struck out and expunged from the record.
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