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RULING

1. By a summons application dated 18th May, 2022, the Applicant seeks for the following orders:

i. That this Honourable court be pleased to set aside the orders made on 2nd October, 2018 which
dismissed this petition and the instant suit be reinstated for hearing and determination.

ii. That upon the court granting prayer 1 herein above, the summons for conrmation of grant
attached herein dated 14/12/2021 be deemed as led and be listed for hearing.

iii. That cost of this application be in the cause.

2. The application is based on the grounds on the face of it and is supported by the adavit of Eustace
Ndeke Kiara sworn on the same 18th May, 2022.

3. The Applicant deposes that letters of administration were issued to him on 10th May, 2016 and that on
2nd October, 2018, the suit was dismissed for want of prosecution. That he never received any notice
for dismissal of the petition from the court’s registry sta and only came to discover the dismissal
of the matter late in the year 2021 when he came to le summons for conrmation of the grant.
The Applicant further deposes that the delay in lling the summons for conrmation of grant was
occasioned by the disagreement among the beneciaries on the mode of distribution. He thus urges
this court to reinstate the suit to enable him nalize the matter.

4. The application is not opposed.
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Analysis

5. The Court has power to revoke a grant for want of prosecution by failure to seek conrmation of Grant
under Section 76 (d) (i) of the Law of Succession Act on the ground that-

“ that the person to whom the grant was made has failed, after due notice and without
reasonable cause either—

(i) to apply for conrmation of the grant within one year from the date thereof,
or such longer period as the court order or allow;”

6. Section 73 of the Law of Succession Act authorizes the court to give notice to an administrator to an
estate to apply for conrmation thereof in terms as follows:

“ The court shall within one year from the date of any grant of representation, give notice to
the holder of the grant to apply for conrmation thereof.”

7. The grant in this cause was issued on 10th May, 2016. The cause was later dismissed on 2nd October,
2018 and the Applicant states that he only came to know of the dismissal late in 2021. Despite service
of the notice to show cause, the Applicant still failed to apply for conrmation of grant before 2nd

October, 2018 when the matter was dismissed.

8. The factors that the Court should take into consideration for the purpose of reinstatement of suits
are numerous, and were addressed in the persuasive case of Ivita v Kyumbu [1975] eKLR (Chesoni J),
where the court stated as follows:

“ The test is whether the delay is prolonged and inexcusable, and, if it is, can justice be done
despite such delay. Justice is justice to both the Plainti and Defendant; so both parties to
the suit must be considered and the position of the judge too, because it is no easy task for the
documents, and, or witnesses may be missing and evidence is weak due to the disappearance
of human memory resulting from lapse of time. The Defendant must however satisfy the
court that it will be prejudiced by the delay or even that the plainti will be prejudiced. He
must show that justice will not be done in the case due to the prolonged delay on the part of
the plainti before the court will exercise its discretion in his favour and dismiss the action
for want of prosecution. Thus, even if delay is prolonged if the court is satised with the
plainti's excuse for the delay, the action will not be dismissed, but it will be ordered that it
be set down for hearing at the earliest available time.”

9. In this case, the notice given to the Applicant was specic when the matter would come up before
court. In my view, the Applicant was given sucient notice to express his desire to further prosecute
the matter. However, given that the beneciaries have now agreed on the mode of distribution of the
estate, it is my view that it would be in the interest of justice and all parties concerned to allow the
present application so that the same can proceed to its nal conclusion. I am also minded of Article
159(2) (d) of the Constitution which provides that when exercising Judicial authority the courts and
tribunals shall be guided by the principle that:-

“ Justice shall be administered without undue regard to procedural technicalities.”

This is a call on the courts to seek to do sub-stantive JGustice. This is a succession matter which has
been pending in court since 2015. This court should therefore seek to have the dispute resolved once
and for all rather than make orders that will prolong its litigation further. I nd that the order issued on
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2/10/2018 is a hindrance to the conclusion of this matter and should therefore be set aside to enable
the petitioner to move the court to conrm the grant.

Conclusion:

For the reasons stated I nd that the application has merits and is allowed. I order that:-

1. The order issued on 2/10/2018 is set aside.

2. The summons for conrmation of grant dated 14/12/2021 is deemed as properly led.

3. The summons shall be listed for hearing expeditiously.

DATED, SIGNED AND DELIVERED AT CHUKA THIS 20TH DAY OF APRIL 2023.

L.W. GITARI

JUDGE

 https://new.kenyalaw.org/akn/ke/judgment/kehc/2023/3454/eng@2023-04-20 3

https://new.kenyalaw.org/akn/ke/judgment/kehc/2023/3454/eng@2023-04-20?utm_source=pdf&utm_medium=footer

