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PAMELA BOIT ........................................................................................ PETITIONER
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EDNA CHEPTOO BOIT ..................................................................... 2ND OBJECTOR

SUSAN CHEBET BOIT .......................................................................  3RD OBJECTOR

JOY CHEROTICH BOIT ....................................................................  4TH OBJECTOR

RULING

1. The Objectors herein had initially led summons for revocation of grant issued to Pamela Boit on 10th

June, 2022 and conrmed on 14th June, 2023. The court considered the said summons and delivered
a Ruling dated 13th February, 2024 in which this court directed as follows:

“ The summons for revocation of grant dated 20th July 2023 and led in court on 21st July,
2023 to be canvassed viva voce evidence.”

2. This court in the said ruling reasoned that in exceptional circumstances such as the instant case, the
court has an obligation of reopening proceedings as a measure to guarantee fair trial rights under Art.
50 of the Constitution.

3. In my previous ruling dated 13th February, 2024 the adavit evidence as summarised therein was more
less what was argued through viva voce. For emphasis Purpose The Evidence Of The Parties Was
Summarised As Hereunder;
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The Objectors’/Applicants’ Case

4. The Applicants’ case is that the Petitioner herein led the proceedings in respect of the estate of the
deceased herein without disclosing that the deceased had other siblings who were listed as follows;

Georey Kirwa Boit – Brother

Edna Cheptoo Boit – Sister

Susan Chebet Boit – Sister

Joy Cherotich Boit – sister

5. The Applicants further deposed that the deceased herein died intestate and was not married and had
no estate. The Applicants contend that the property conrmed by this Court in this Cause and known
as Choronok Farm (sergoit) LR NO. 9128 has never formed part of the estate of the deceased. The
Applicants maintain that the grant herein was therefore obtained fraudulently and without disclosing
material facts to this Court.

6. The Applicants further contend that they have never been informed of these proceedings and have not
been served with any documents relating to this Cause. According to the Applicants the Petitioner is
using the Grant obtained from this Court to interfere with their possession of the land yet they were
not a party to these proceedings.

7. The Applicants maintained that unless the Grant herein is revoked and or annulled, then they stand
to suer irreparable loss.

The Petitioner’s Case

8. The Summons were opposed by the Petitioner vide her Replying Adavit dated 2/8/2023. The
Petitioner admits that it true that the Objectors/Applicants herein are siblings to the late Richard
Kipchumba Boit but only as step-brother and sister respectively. The Petitioner deposed that she,
Margaret Chepchirchir and James Raymond Kipngetich Boit are the immediate siblings of the
deceased herein. the Petitioners maintains that they rank in priority over the Objectors in the estate
herein.

9. The Petitioner maintains that while it is true that the deceased herein died intestate, it is plainly false
to allege that he had no estate since the deceased was a beneciary in equal shares with the 1st Objector
herein in Choronok Farm (sergoit) Lr No. 9128. The Petitioner contends that it is more curious for
the Applicants herein to allege that the deceased had no estate yet at the same time claim that they were
left out in the instant cause.

10. The Petitioner contends that Choronok Farm (sergoit) LR NO. 9128 formed part of the estate of
the deceased herein. This is per the Will of their late father, Georey Sila Kibet Boit which was never
contested by anyone and subsequently conrmed by the Court in Eldoret Succession Cause No. 156
of 1992, which the Petitioner seeks to rely on the entire record of the said cause is support of her
opposition to the summons for revocation herein.

11. The Petitioner denies the allegations of fraud by the Applicants, she however maintains that there
was full material disclosure and that she followed the correct procedure in petitioning for the Letters
of Administration and subsequently conrmation of Grant in respect of her late brother, Richard
Kipchumba Boit. The Petitioner further denies using the Grant herein to interfere with the Applicants’
possession of their land. She however maintains that it is the Applicants and more specically the 1st
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Applicant who seeks to unjustly enrich himself by denying the beneciaries of the estate of the deceased
their rightful share. This is in total breach of the resulting/constructive trust imposed on him as the
Administrator of their late father’s estate and a co-beneciary with the deceased herein in land parcel
that Choronok Farm (sergoit) LR NO. 9128.

12. In a rejoinder, the Applicants led a further Adavit dated 13/10/2023 sworn by Georey Kirwa Boit
in which they acknowledged that Margret Chepchirchir Boit and James Raymond Kipngetich Boit as
a step sister and step-brother to the deceased herein whereas Pamela Boit is sister to the deceased. The
Applicants maintained that Raymond Kipngetich is neither their brother nor step brother.

13. According to the Applicants in the instant Cause, they all have equal rights in administration of the
estate herein in terms of lineal ranking.

14. The Applicants deposed that when the Grant of Administration of their late father, Sila Kibet Boit
was conrmed in Eldoret High Court Succession Cause No.156 of 1992, there was nothing that was
given to the late Richard Kipchumba Boit. The Applicants contend that the farm that is listed as part
of the estate herein is a limited liability Company, which was later dissolved, assets were divided and
that the deceased herein had no shares at all.

15. The Applicants contend that the Petitioner herein has in a discriminatory manner ranked them low
in priority as they are step siblings to the deceased but in the same breath lists Margaret Chepchirchir
Boit and James Raymond Kipngetich Boit as beneciaries of the estate herein, who are both also step
siblings to the deceased. According to the Applicants they rank in the same priority as Pamela and
Margret Chepchirchir Boit with regard to the estate of the deceased. The Applicants maintain that
the Petitioner ought to have listed them as beneciaries of the estate of the deceased. The Applicants
further contend that the Petitioner chose to list and rank without any authority to do so.

16. The Applicant further deposed that if there does exist an estate of the deceased outside of their late
father’s estate then they must be listed as beneciaries.

17. According to the Applicants the Grant of Letters of Administration herein were therefore obtained
fraudulently and without full disclosure of material facts to this Court.

Hearing of the Application

18. The Application was canvassed vide written submissions. The Applicants led their submissions on
5/12/2023 while the Petitioner led hers on 13/12/2023. The Petitioner also led further submissions.

The Objectors’/Applicants’ Submissions

19. On whether the grant herein was obtained fraudulently and without disclosure of all material facts.
Counsel for the Applicants submitted that in the application for letters of administration, the
Petitioner only disclosed that the deceased died intestate and left behind the Petitioner, Margret
Chepchirchir Boit and James Raymond Kipngetich Boit as survivors. This is not true. The
Administrator admits that the Objectors are siblings of the deceased but says that they are step brothers
and sisters which is also not true. Counsel added that Objectors have clearly claried this issue in
the further adavit led herein in court. Counsel argued that the Petitioner/Administrator failed to
disclose a material fact and left out the Objectors and it is on this account that the Objectors plead that
the letters of administration were obtained fraudulently and without disclosure of material facts.

20. On whether Choronok Farm (sergoit) LR No.9128 formed part of the Estate of the deceased Richard
Kipchumba Boit, Counsel submitted that the Administrator alleges that the said parcel of land formed
part of the estate of the deceased as per the will of their late father Georey Sila Kibet Boit which was
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conrmed in Eldoret Succession Cause number 156 of 1992. Counsel contended that it is pertinent
to note that the conrmation of grant in Eldoret Succession Cause Number 156 of 1992 was done
intestate and not based on the Will of the deceased.

21. Counsel further argued that in the conrmed grant, no asset was distributed to the deceased herein
Richard Kipchumba Boit. Counsel added that the Administrator herein has never challenged the
validity of the Certicate of Conrmation of Grant issued in Eldoret Succession Cause Number 156
of 1992 and the process that led to the conrmation.

22. Counsel maintained that the Objectors have clearly claried that the farm listed as part of the estate
of the late Richard Kipchumba Boit was a limited liability company which was later dissolved, assets
divided and the deceased herein had no shares at all. Counsel contended that the Administrator has
not demonstrated otherwise. Counsel argued that the farm listed as forming part of the estate of the
deceased herein does not belong to him and therefore is not available for distribution.

23. On whether this Honourable Court should revoke/annul the grant issued to the Administrator herein.
Counsel submitted that the Objectors have set out enough grounds to enable this Honourable court
to revoke and or annul the letters of administration issued to the Administrator herein. Counsel urged
the Court to be guided by the case of the estate of Prisca Ong’ayo Nande (Deceased) 2020 eKLR, on
the provision of Section 76 of the Law of Succession Act. Counsel also cited the case of the Estate of
LAK (deceased) (2014) eKLR.

24. Counsel argued that a grant may be revoked where the proceedings leading up to its making were
defective or were attended by fraud and concealment of important matter or was obtained by an untrue
allegation of a fact essential to the point. Counsel argued in this case the Objectors have satised the
conditions contained in the provision of Section 76 of the Law of Succession Act.

The Petitioner’s/Respondent’s Submission

25. On whether the Applicants have met the threshold for revocation and or annulment of Grant. Counsel
submitted that the Applicants' summons for revocation/ nullication of grant seems to be predicated
on Section 76(b)and(c) respectively, to wit, that the grant was obtained fraudulently and that there was
concealment of material facts from the court, when the petition for grant of letters of Administration
intestate was made. Counsel further submitted that rst, the Objectors /Applicants have alleged that
the Petitioner did not disclose to Court that there existed other beneciaries of the estate of the deceased
Richard Kipchumba Boit, the alleged beneciaries are the objectors herein.

26. Counsel argued that the Petitioner on her part has responded to the allegation that the Objectors are
“siblings” to the late Richard Kipchumba Boit but only as a stepbrother and step- sisters respectively,
while the Petitioner and her co-beneciaries are the siblings to the late Richard Kipchumba Boit.
Counsel added that according to the petitioner, her two co- beneciaries and herself rank in priority
in the estate of the late Richard Kipchumba Boit pursuant to Section 39 (1) (c) as read together with
section 66 of the Law of Succession Act. Counsel cited the case of Estate of Lucy Njeri Ng'ang' (deceased)
[2013] eKLR and the case of In re Estate of Owade Nyangao (Deceased) [2019] eKLR in support of
his submissions.

27. Counsel maintained that the Petitioner being a sibling to the deceased, ranked in priority to the
objectors, who are a step brother and step sisters to the deceased Richard Kipchumba Boit. According
Counsel, therefore the Applicants’ application for revocation must fail.

28. On whether there was sucient Notice to the parties. Counsel submitted that having found that the
Petitioner ranks in priority to the Objectors, it might not be necessary to address this issue. However,
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since it is a requirement in law to give an opportunity to any party who wishes to object to the grant
of letters of administration intestate to do so, we shall deal with the issue here.

29. The Objectors/applicants have contended that no notice was given to them by the petitioner of the
proceedings-see ground (e) in support of the summons for revocation and ground 8 of the adavit in
support thereof. Counsel argued that following the ling of this cause on 17/2/2022, the matter was
published in the Kenya Gazette on 22nd April, 2022, Vol. CXXIV-NO. 73 at page 2220, essentially
notifying any interested persons of the existence of the matter. Counsel maintained that, that is all that
the petitioner was expected to do. Counsel cited Mumbi Ngugi J (as she then was) in John Kipkorir
Ronoh Vs. Mary Chepkemoi Rugut [2017] eKLR.

30. With regard to the contention that Choronok Farm (sergoit) L.R NO. 9128 forms part of the estate
of the late Richard Kipchumba Boit. Counsel submitted that the Objectors have contended that the
Petitioner misled the court to conrm the property, to wit, Choronok Farm (sergoit) LR NO.9128
while knowing fully well that the said property never formed part of the estate of the late Richard
Kipchumba Boit. Counsel argued that the contention by the objectors cannot be entertained at this
point in time by this Honourable Court since the court is functus ocio re the estate of the late
Richard Kipchumba Boit. Counsel argued that the issue being raised by the objectors touch on
ownership of land which is not within the jurisdictional competence of a Succession Court. According
to Counsel the jurisdiction of the Succession Court is limited to facilitating collection and preservation
of the estate, identication of survivors and beneciaries and distribution of the assets. Counsel cited
the following cases; In Re Estate of Mbai Wainaina (Deceased) [2015] eKLR, Re Estate of Alice
Mumbue Mutua ( Deceased) [2017] eKLR and Re Estate of Teriki Tapkigen Rokocho (Deceased)
[2022] KEHC 12372(KLR in support of his submissions.

31. In the supplementary submissions, on whether Choronok Farm (sergoit)LR NO. 9128 formed part
of the estate of the deceased Richard Kipchumba Boit. Counsel argued that if anything, paragraph 3
of the further adavit is an admission that the petitioner is a sister to the late Richard Kipchumba Boit
and as such, she is entitled to a grant of the late Richard Kipchumba Boit, without any involvement
or concurrence of the Applicants.

32. Counsel submitted that the late Richard Kipchumba Boit was the son to the late Georey Sila Kibet
Boit alongside other children including the Petitioner and the Objectors herein. Counsel further
submitted that the late Georey Sila Kibet Boit died on 14th October, 1980 and a succession cause
was lodged before this honourable court in the year 1992. The cause number is Eldoret High Court
Succession Cause No. 156 of 1992. Counsel added that the adavit in support of the petition in
Succession Cause No. 156 of 1992 was sworn by Georey Kirwa Boit, the 1st Objector herein. Counsel
further submitted that at paragraph 2A of the adavit in support of the petition, Georey Kirwa Boit
deponed a follows:

12. Paragraph 5 of the will reads thus:

5. I give to the following free of all duties absolutely:

a. ...

b. To my sons Richard Kipchumba Boit and Georey Kirwa equally my share of
Choronok Farm the improvements and the machinery and cattle thereon so that
Richard shall have the wooden house and the portion to the east thereof and Georey
shall have the permanent house and the portion to the west thereof.

33. Counsel submitted that in the certicate of conrmation of grant dated 16/3/1994, Choronok Farm
(sergoit) Lr No. 9128- 463.5 Acres appears as rst property/ asset of the late Georey Sila Kibet Boit,
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but with no name(s) of heirs listed in the schedule of heirs. Counsel argued that the conrmation of
the grant as outlined in the certicate of conrmation dated 16/3/1994 was in accordance with the
Will for the following reasons:

i. There was no schedule of distribution proposed by the beneciaries of the estate other than
the wishes of the late Georey Sila Kibet Boit as expressed in the will annexed to the adavit
of Georey Kirwa Boit and marked “6.K.B1”.

ii. There was no consent to any proposed mode of distribution signed by all the beneciaries or
otherwise an order of the court distributing the estate of the late Georey Sila Kibet Boit in
any manner than as was expressed in the will of the deceased marked as “6.K.B1”.

34. Counsel contended that allegation made regarding chonorok farm (sergoit) LR NO.9128 by the
Applicants is that the land parcel belonged to or was a limited liability company(sic) does not hold for
the following reasons:

i. There was no objection by the surviving directors/ shareholders of the company to the listing
of the land parcel by the late Georey Sila Kibet Boit in his will before or after the conrmation
of the grant.

ii. Assuming (for purposes of arguments only) that the farm was a limited company (sic)and the
late Georey Sila Kibet Boit was a shareholder as admitted by the rst objector herein, then his
estate was entitled to his shareholding of the company.

iii. Georey Kirwa Boit (the 1st objector herein) were entitled to his share of the limited liability
company on dissolution

iv. Conrmation of the grant in Succession Cause No. 156 of 1992, it follows that the Flowing
from (iii) above, since Richard Kipchumba Boit passed on before the administrator of the
estate who also happened to be a co-beneciary of Choronokfarm (sergoit) Lr No. 9128- 463.5
Acres pursuant to the will took control of the whole share and was under obligation to account
to the beneciaries of the late Richard Kipchumba Boit over his share

35. Counsel argued that the late Georey Sila Kibet Boit died testate and Choronok Farm (sergoit) LR
NO.9128- 463.5 acres formed part of his estate. Counsel added that the late Georey Sila Kibet Boit
had willeD Choronok Farm (sergoit) Lr No. 9128 To The Late Richard Kipchumba Boit and Georey
Kirwa Boit (the 1st Objector herein) in equal shares.

36. Counsel maintained that the late Richard Kipchumba Boit having passed on before the conrmation
of grant in succession cause no. 152 of 1992, his share remained with his co-beneciary Georey Kirwa
Boit, the 1st objector, who was under obligation to account to the late Richard Kipchumba Boit's
beneciaries.

37. With regard to costs. Counsel submitted that despite being a succession cause, we urge your Lordship
to nd that the objection/ summons for revocation/ nullication was not necessary in view of the clear
will of the late Georey Sila Kibet Boit and that the application was only actuated by malice and greed
on the part of the objectors to vex the petitioner herein. They should thus be condemned to pay costs.

Analysis and Determination

38. I have appreciated the evidence on record regarding this estate and the only issue that distils itself for
determination is whether whether the Grant of Letters of Administration issued to Pamela Boit on
18/6/2023 and conrmed on 14/6/20223 should be revoked.
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76. Revocation or annulment of grant

“ A grant of representation, whether or not conrmed, may at any time be revoked or annulled
if the court decides, either on application by any interested party or of its own motion-

(a) that the proceedings to obtain the grant were defective in substance;

(b) that the grant was obtained fraudulently by the making of a false statement or
by the concealment from the court of something material to the case;

(c) that the grant was obtained by means of an untrue allegation of a fact essential
in point of law to justify the grant notwithstanding that the allegation was
made in ignorance or inadvertently;

(d) that the person to whom the grant was made has failed, after due notice and
without reasonable cause either-

(i) to apply for conrmation of the grant within one year from the
date thereof, or such longer period as the court has ordered or
allowed; or

(ii) to proceed diligently with the administration of the estate; or

(iii) to produce to the court, within the time prescribed, any such
inventory or account of administration as is required by the
provisions of paragraphs (e) and (g) of section 83 or has produced
any such inventory or account which is false in any material
particular; or

(e) that the grant has become useless and inoperative through subsequent
circumstances.”

39. Section 76 was clearly expounded on by the court In re Estate of Prisca Ong’ayo Nande (Deceased)
[2020] eKLR where it was stated that:

“ Under section 76, a court may revoke a grant so long as the grounds listed above are disclosed,
either on its own motion or on the application of a party. A grant of letters of administration
may be revoked on three general grounds. The rst is where the process of obtaining
the grant was attended by problems. The rst would be where the process was defective,
either because some mandatory procedural step was omitted, or the persons applying for
representation was not competent or suitable for appointment, or the deceased died testate
having made a valid will and then a grant or letters of administration intestate was made
instead of a grant of probate, or vice versa. It could also be that the process was marred by
fraud and misrepresentation or concealment of matter, such as where some survivors are not
disclosed or the Applicant lies that he is a survivor when he is not, among other reasons. The
second general ground is where the grant was obtained procedurally, but the administrator,
thereafter, got into problems with the exercise of administration, such as where he fails to
apply for conrmation of grant within the time allowed, or he fails to proceed diligently with
administration, or fails to render accounts as and when required. The third general ground
is where the grant has become useless and inoperative following subsequent circumstances,
such as where a sole administrator dies leaving behind no administrator to carry on the
exercise, or where the sole administrator loses the soundness of his mind for whatever reason
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or even becomes physically inrm to an extent of being unable to carry out his duties
as administrator, or the sole administrator is adjudged bankrupt and, therefore, becomes
unqualied to hold any oce of trust.”

40. The Objectors/Applicants want the Court to revoke the Grant herein on grounds that the said Grant
was obtained through fraud and by concealment of material facts important to this case. The Objectors
allege that the Petitioner failed to disclose to this Court that there are beneciaries in the estate herein
and that parcel of land known as Choronok Farm (sergoit) Lr No. 9128 does not form part of the
estate herein. The Objectors maintain that the deceased herein died intestate, was not married and did
not have any estate. The Objectors also argued that the deceased herein is their sibling and as such they
rank in equal priority with Petitioner herein on matters administration of the deceased’s estate.

41. The Petitioner on the other hand has refuted the allegations by the Objectors by stating that the
Objectors do not rank in priority with her as they are only step siblings with regard to the deceased
herein. The Petitioner has also maintained that parcel of land known as Choronok Farm (sergoit) LR
NO. 9128 forms part of the estate herein. The Petitioner argued that the subject land belonged to their
late father and was distributed in Eldoret High Court Succession Cause No.156 of 1992, in accordance
with their late father’s Will. The Petitioner also maintained that when it comes to the distribution of
the subject land both the deceased and the 1st Objector herein have equal shares.

42. Starting with the question of beneciaries of the estate, from the record, at the time of initiating the
succession proceedings, the Petitioner relied on the chief’s letter dated 25th January, 2022 which has
indicated beneciaries as: Pamela Boit, Margaret Chepchirchir Boit and James Raymond Kipngetich
Boit. The major contention of the Objectors is that the Petitioner concealed material facts from the
court including the fact that all the beneciaries were not listed. The chief’s letter, although not legal is
such a primary document that helps commence the process of succession. It is presumed that the area
chief knows the involved parties so well and therefore he can identify the beneciaries of the estate. It
is in Re Estate of Shem Kitanga (Deceased) where justice Njagi ruled that

“ A succession cause starts with an introduction letter from the chief of the area where the
intended Petitioner hails from. Though it is not a legal requirement, it is presumed the
chief is well familiar with the family of the deceased person and can inform the court of the
beneciaries left behind by the deceased.”

43. Similarly, in In Re Estate of Ambutu Mbogori (2018) eKLR Gikonyo J. observed as follows

“ the Petitioner committed other sins; he initiated these proceedings without a letter of
introduction from the chief. This letter serves an important purpose in the ascertainment
of the deceased, the dependants as well as properties of the deceased”

44. The chief’s letter as produced by the Petitioner is the only piece of evidence that this court has in making
a determination as to the beneciaries of the estate. The Objectors on the other hand have alleged that
they were left out but they have not taken a step further to establish the fact that they ought to draw
from the estate of the deceased. The Law imposes a burden of proof on the person who alleges. The
burden of proof as to any particular fact lies on that person who wishes the court to believe its existence,
unless it is provided by any law that the proof of that fact shall be on any particular person. See section
107 of the Evidence Act. So that then, in weighing the adavit and viva voce evidence as against the
burden, the logical conclusion would be that the burden has not been discharged by the objectors.

45. On the question of the property forming part of the estate, the Objectors argued that the deceased
did not have any properties to his estate but at the same time they wanted to be counted as part of the
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estate. What property do they desire to inherit? That argument in itself is self-defeating to the extent
the court cannot consider investigating into the ownership of title. Again, it is a fundamental principle
of law that a litigant bears the burden or onus of proof in respect of the propositions he asserts to prove
his/her claim. The standard of proof, in essence can loosely be dened as the quantum of evidence that
must be presented before a court a fact can be said to exist or not exist. In Lewis Waruiro vs Moses
Muriuki Muchiri (2012) CA 106, it was held that:

“ All cases are decided on the legal burden of proof being discharged (or not). Lord Brandon in
Rhesa Shipping Co SA vs Edmunds remarked-: ‘no Judge likes to decide cases on the burden
of proof if he can legitimately avoid having to do so. There are cases, however, in which,
owing to the unsatisfactory state of the evidence or otherwise, deciding on the burden of
proof is the only just course to take.”

46. On this front, the ownership of the properties forming part of the estate is not a preserve of this court
but rather an issue the parties should address at the Environment and Land Court. The Objectors have
not discharged the burden vested on them to enable this court to make a declaration in their favour.

47. In Re Estate of Mbai Wainaina (Deceased) [2015] eKLR, the Musyoka J held that;

“ Even if there was material establishing that there was such a trust, I doubt that the resolution
of this issue would be a matter of the probate court. The mandate of the probate court under
the Law of Succession Act is limited. It does not extend to determining issues of ownership of
property and declaration of trusts. It is not a matter of the probate court being incompetent
to deal with such issues but rather the provisions of the Law of Succession Act and the relevant
subsidiary legislation do not provide a convenient mechanism for determination of such
issues. A party who wishes to have such matters resolved ought to le a substantive suit to
be determined by the Environment and Land Court.

Consequently, and for the reasons above stated, I must nd and hold that this court has no
jurisdiction to resolve the proprietary interest on land based on the alleged trust. In this case
therefore, the only path legally open to the applicants is to institute separate proceedings
to articulate their claim/rights in the right forum and which is the Environment and Land
Court.”

48. In the end, I have no doubt in my mind that the Objectors have not established a case as against the
Petitioner and as such the summons for revocation dated 20th July 2023 is found without merit and
dismissed with no orders as to costs.

DELIVERED, DATED AND SIGNED AT ELDORET ON THIS 25TH DAY OF OCTOBER 2024

R. NYAKUNDI

JUDGE
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